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HISTORY OF THE PROCEEDINGS



On September 28, 2001, Jonathan B. Rosefsky (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  Essentially, the Complainant alleged that an installation of an automated meter reading device (ARM) in a customer’s home provided opportunity for people who might illegally intercept the electronic transmission to orchestrate a break-in of such a home and that the installation would be an invasion of privacy of, or cause harm to, the customer.  He offered an amendment to the Commission’s regulations which would either terminate the electronic transmission altogether or, if not, would encrypt or scramble the transmission at a high level of security, and which would provide for obtaining an actual meter reading every two weeks.



On November 5, 2001, the Respondent filed an answer to the complaint, averring that the Respondent installed AMR devices throughout its service territory as part of an initiative to improve customer service, and that the amount of use recorded would not necessarily reflect whether or not a customer was at home because some customers consistently had low use.



On March 11, 2002, a hearing was held on the complaint.  At this hearing, the Complainant proceeded unrepresented.  The Respondent was represented by Amy E. Hamilton, Esquire.



After the hearing, I fixed the dates on which the parties would file their briefs:




May 15, 2002

Main Brief




June 4, 2002


Reply Brief



On May 13, 2002, at the Complainant’s request, I granted special permission to extend the deadlines for filing Main Briefs to May 29, 2002, and Reply Briefs to June 18, 2002.  



The Complainant filed his main brief and reply brief on May 28, 2002 and June 14, 2002, respectively.  By letter dated June 19, 2002, the Respondent advised that it sent its main brief to the Commission's Secretary for filing on May 29, 2002 via overnight Federal Express.  It sent its reply brief on June 19, 2002.

FINDINGS OF FACT


1.
The Complainant lives at 251 West Montgomery Avenue, Haverford, Pennsylvania (N.T. 4).



2.
The Complainant received a postcard in August 2001 and letters dated November 7, 2001 and February 27, 2002 (the postmark) from the Respondent requesting permission to install an automatic meter reading device at his residence.  He has not yet given that permission (N.T. 8-10, 18, 40, 41; C-3, C-4).



3.
The Complainant has an electric meter outside his house (N.T. 9).



4.
The Respondent’s automated meter reading program (AMR) is aimed at reading its 2.1 million meters effectively and efficiently.  To date, it has installed a little over 1.6 million meters (N.T. 21).



5.
The information is transmitted wireless from a customer’s meter as follows:  the data from the meter is sent to a Microsoft controller on the pole top through a 900 to 928 Megahertz radio frequency, which is called spread spectrum technology, to the Respondent’s substation, then also through radio frequency, to the Network Operation Center in Kansas City, and finally to the Respondent (N.T. 22-24, 34-36).



6.
Schlumberger is the Respondent’s prime vendor for installing AMR devices and operates the Network Operation Center in Kansas City to send data to the Respondent daily (N.T. 24, 34-36).



7.
Each customer is given a unique ID and is identified until information reaches Schlumberger’s data base in Kansas City (N.T. 23, 35).



8.
The Respondent’s AMR program uses a spread spectrum technology to transmit information in such a way that even if a third party can intercept that information, that party could make no sense of it, because the information is digitized (N.T. 33, 34).



9.
The Respondent’s and Schlumberger’s employees who have access to information transmitted by the AMR program are subject to a complete criminal background check.  Only a limited number of employees have access to AMR information.  Even the AMR Project manager, in order to get AMR information, must go through someone who has that access (N.T. 20, 21, 27, 36).



10.
Nine utilities in the Commonwealth and in other states, including the Respondent, are under contract with Schlumberger to install AMRs which are near completion (N.T. 33, 34).



11.
The Respondent has not been aware of any incidents of break-ins, property damage or personal bodily injuries which result from installing AMRs (N.T. 27, 28, 36, 37).



12.
Before the AMR project, the Respondent had a remote reading system in the mid-80s, which was a technology using both telephone and power lines (N.T. 25, 26).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles and in cases like this, the Complainant has the burden of proving by a preponderance of the evidence that the installation of an automated meter reading device (AMR) caused harm to his person and property, which would render the Respondent’s provision of service unsafe and unreasonable in violation of the Public Utility Code, 66 Pa. C.S. §1501.

Request to disregard Respondent’s main brief


After the hearing, I fixed the dates on which the parties would file their briefs.  The Complainant filed his main brief by mailing it to the Secretary of the Commission on May 25, 2002, which brief was received by the Secretary’s Bureau on May 28, 2002.  The Respondent filed its main brief, also by mailing it to the Secretary of the Commission, on May 29, 2002 via overnight Federal Express. The Complainant requested that the Respondent’s main brief be disregarded as untimely.



In part, Section 5.502 of the Commission’s regulations provides:

§5.502.  Filing and service of briefs.

   (a)  An original and nine copies of a brief shall be filed with the Commission under §1.4 (relating to filing generally).

*
*
*

   (c)  Briefs not filed and served on or before the dates fixed therefor will not be accepted, except by special permission of the Commission or the presiding officer.



According to these provisions, when a party fails to file a brief on time, the Commission’s ability to sanction non-compliance is to suppress the tardy brief.  See also Department of Transportation, Bureau of Driver Licensing v. Vogat, 112 Pa. Commonwealth Ct. 515, 535 A.2d 750 (1988).  A brief is deemed filed on time when it is actually received in the Office of the Prothonotary, or when it is deposited with an overnight express package delivery service as shown on the express delivery receipt, or when it is deposited in the U.S. mail as shown by the U.S. postal service stamp on the envelope or on a postal service Form 3817 certificate of mailing.



Here, the Respondent’s main brief was deposited with an overnight express package delivery service on May 29, 2002 and its filing was timely.  Therefore, the Complainant’s request is denied.



But the Respondent's reply brief which was sent to the Commission's Secretary on June 19, 2002, one day after the date fixed for filing, will be disregarded. 

The Respondent’s electronic Wireless AMR program


The Complainant raised three problems with the Respondent’s AMR program.  First, he argued that the program provides ample opportunity for a devious or compromised company employee or for other persons who might illegally intercept, decode and monitor the electronic transmissions, to determine with reasonable certainty whether a home or business is occupied or in operation.  Such knowledge would invade the privacy of the home or business and would facilitate an orchestration of a criminal break-in, causing harm to occupants and damage to the premises.  He likened this situation to placing individuals on electronic monitoring.  Second, the Commission’s regulations do not provide for the shortest time between readings, allowing the AMR program to become a surveillance tool for the criminal elements.  Third, the Respondent’s program lacked serious studies and analyses which confirm that there was no increase in crimes in an AMR-monitored area compared to that in a non-AMR monitored area (Brief for Complainant, pp. 1, 3 and 4).



The Respondent argued that the Commission consistently rejected the view that a public utility’s use of AMR systems through telephone lines interferes with a customer’s right of privacy (Citation omitted).  The Respondent’s installation of wireless AMR devices provides the same needs and benefits to customers as the previous AMR system that utilized the telephone lines.  The wireless AMR program does not require personnel to inspect physically a device in a customer’s home.  Without this need, customers can enjoy greater rights of privacy.  Further, wireless AMR transmissions are received by a very limited number of the Respondent’s and its contractor’s employees, decoding such transmissions is very difficult, and contractors with access to AMR transmissions must sign a confidentiality agreement.



Second, the Complainant failed to carry out his burden of proof that the installation of wireless ARM systems contributed to an increase in burglaries or assaults.  He admitted that he knows of no one who has been the victim of a burglary or an assault resulting from monitoring of the AMR system.



Finally, the Complainant’s fear of property and bodily injury was abstract and hypothetical and should be precluded from the Commission’s consideration (Citation omitted) (Brief for Respondent, pp. 5-10).



Overall, I agree with the Respondent.



The Complainant’s position on AMR devices seems at odds with that of the Commission.  It is well settled in the law that a utility may not be barred from instituting a condition of service as long as the condition is reasonable.  Pennsylvania Telephone Corporation v. Public Utility Commission, 153 Pa. Superior Ct. 316, 33 A.2d 765 (1943).  The installation of an AMR on a customer’s telephone line was viewed as a reasonable condition of service.  In Pennsylvania Public Utility Commission v. York Water Co., Docket No. R-842732 (February 21, 1985), the Commission determined that customers should not be given an option to refuse the installation of a remote meter reading device necessary to read the meter:

To permit customer discretion in this area would be inefficient and uneconomical.  Customers are not given the option to choose between flat rate or metered service and they should not be given the opportunity of choosing the type of metered service they receive.



With the same reasoning, the Commission upheld the propriety of installing an AMR on a customer’s telephone line in several decisions, such as Re National Fuel Gas Distribution Corporation, 66 Pa. PUC 507 (1988); Springirth v. National Fuel Gas Distribution Corp., Docket No. C-902786 (April 12, 1991); Andrezeski v. National Fuel Gas Distribution Corp., Docket No. C-902798 (May 2, 1991); and authorized the use of such a device not only by water and gas but also by electric utilities to render their bills.
  I believe that the use of a wireless AMR device should receive the same approval because such use would make meter reading more efficient and economical, and the claim of invasion of privacy non-existent.



Although the Commission has encouraged the use of automated meter reading devices in the hope of reducing operating expenses of a utility, it has never given the company a blank check for using such devices without regard to the normal operation of a customer’s home equipment.  In Andrezeski v. National Fuel Gas Distribution Corporation, supra, the complaint alleged that automated meter reading devices are installed on customers’ telephone lines as a condition of receiving gas service, that the devices might have negative effect on customers’ personal computers and modems, that the installation of such devices is a violation of privacy, and that the devices produce inaccurate gas consumption.  There, the Commission adopted Judge Solomon’s Initial Decision granting a partial judgment on the pleadings.  Judge Solomon reasserted the Commission’s view that the installation of the devices would make meter reading more efficient and economical, and that the invasion of privacy
 is not existent because there is no significant distinction between a regular and an automated meter reading.  He disposed of these issues by granting the company’s Motion for Judgment on the Pleadings, but scheduled a hearing to determine the accuracy of the devices and the possible negative effect of such devices on personal computers and modems.



Here, the Complainant testified that he would not want to allow the Respondent to install a wireless automated meter reading device because such installation is an invasion of privacy.  He did not mention any of his equipment that might be affected by the installation.



As indicated above, the Commission has consistently dismissed these objections to the installation of an automated meter reading device, and viewed the installation as a reasonable condition of providing service.

CONCLUSION OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Jonathan B. Rosefsky against PECO Energy Company at Docket No. C-20016251 is dismissed because of the Complainant’s failure to carry out his burden of proof.

Date:      August 19, 2002        


_________________________________








KY VAN NGUYEN








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof.  --  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”


� 	52 Pa. Code §1.11 (relating to Date of filing) provides as follows:





	   (a)	Whenever a pleading, submittal, or other document is required or permitted to be filed under this title or by statute, it will be deemed to be filed on one of the following dates:





		   (1)	On the date actually received in the office of the Prothonotary.





	   (2)	On the date deposited with an overnight express package delivery service as shown on the express delivery receipt attached to or included within the envelope containing the document.





	   (3)	On the date deposited in the United States mail as shown by the United States Postal Service stamp on the envelope or on a United States Postal Service Form 3817 certificate of mailing.  A mailing envelope stamped by an in-house postage meter is insufficient proof of the date of mailing.





   (b)	Failure to include a legible delivery receipt with the document may result in an untimely filing.





   (c)	A document transmitted by telecopier to the Commission will not be accepted for filing within the meaning of this section.


� 	In part, Section 56.12 of the Commission’s regulations, 52 Pa. Code §56.12, provides:





	   (5)	Remote reading devices for water, gas and electric utilities.  A utility may render a bill on the basis of readings from a remote reading device under the following conditions:





	    (i)	When a water utility uses readings from a remote reading device to render bills, the utility shall obtain an actual meter reading at least once every 3 years to verify the accuracy of the remote reading device.





	   (ii)	When a gas or electric utility uses readings from a remote reading device to render bills, the utility shall obtain an actual meter reading at least once every 2 years to verify the accuracy of the remote reading device.





	  (iii)	Where the actual reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the utility may not recover a loss resulting from this underbilling in subsequent rate proceedings unless there is evidence that the underbilling resulted from tampering with the remote reading device.





   (iv)	Where the actual meter reading establishes that the customer was overbilled due to an error in the readings of the remote reading device, the utility shall credit or refund to the customer the amount overbilled plus interest calculated under § \56.181(3) (relating to duties of parties; disputing party’s duty to pay undisputed portion of bills; utility’s duty to pay interest whenever overpayment found).





    (v)	Nothing in this section may be construed to limit the authority of electric, gas or water utilities to gain access to a residence for the purpose of checking or reading a meter.


� 	The law of privacy is intended to protect individuals against invasions which are highly offensive or objectionable to a person of ordinary sensibilities.  Nagy v. Bell Telephone Company of Pennsylvania, 292 Pa. Superior Ct. 24, 436 A.2d 701 (1981).  The right of privacy of a qualified right to be let alone.  It must bow to a reasonable exercise of the police power.  Lynch v. Johnston, 76 Pa. Commonwealth Ct. 8, 463 A.2d 87 (1983).
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