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History of the Proceeding


This decision grants a complaint that David B. Lytle (“Complainant”) filed with this Commission on March 27, 2002.  Lytle challenges a fee that T. W. Phillips Gas & Oil Company (“Respondent” or “T. W. Phillips”) charges customers, who pay their gas bills by credit card.  He asks that the Commission direct T. W. Phillips to cease and desist from this activity.



On April 29, 2002, T. W. Phillips answered the complaint admitting that from February 1, 2002 to April 30, 2002, it charged a 2% fee to customers electing to use credit cards to pay their bills.  Effective May 1, 2002, T. W. Phillips has assessed a $5.00 “convenience fee” per transaction for credit card payments.  In new matter, it asserts that it incurs a separate charge of 2.12% to 2.62%, based upon the amount of the payment, plus a fixed fee of 30¢ to 40¢ per transaction, depending upon which credit card a customer uses.  T. W. Phillips claims these costs far exceed the fee it charges customers for the convenience of paying their bills by credit card.  It notes its fee is consistently lower than other western Pennsylvania gas utilities, which offer this payment option.  T. W. Phillips offers other payment options as well.



A telephonic hearing was held on June 19, 2002.  The Complainant appeared pro se.  Jay W. Dawson, Esq., represented the Respondent.  The hearing generated 44 pages of notes of testimony.  The Complainant and the Respondent each offered two exhibits for inclusion in the record.  No briefs were filed.  The record closed on July 19, 2002.

Findings of Fact

1. The Complainant, David B. Lytle, resides at 920 North Pike Road, Cabot, Pennsylvania 16023 (N.T. 7).

2. Adjacent to his residence, the Complainant operates Lytle Products, Inc., a business that manufactures magnetic photo frames (N.T. 7‑8).

3. The Respondent, T. W. Phillips Gas & Oil Company, provides Lytle with natural gas service at both locations (N.T. 7‑8).

4. While he usually pays his gas bills by check through the mail, Lytle paid his gas bill to T. W. Phillips on February 12, 2002 by credit card over the telephone to avoid being delinquent (N.T. 9).

5. Lytle observed a notice appearing on this bill that, “Effective immediately, T. W. Phillips will assess a 2% processing fee on all payments by credit card” (N.T. 9).

6. When he received his next bill, Lytle discovered T. W. Phillips had charged him a 2% processing fee for the previous credit card payment (N.T. 9, 13).

7. As a business operator, Lytle understands that every merchant vending goods and services must execute with each credit card company an agreement, which prohibits the merchant from charging customers an additional fee or surcharge for processing credit card transactions that it does not charge non-credit card paying customers (N.T. 10‑13; Complainant’s Exhs. 1‑2).

8. T. W. Phillips offers other payment options besides payment by credit card, including: a) the traditional payment by mail; b) a drop‑off at T. W. Phillips’ Butler office or a number of local bank offices; c) a monthly electronic debit of a customer’s designated bank account; and d) a single electronic debit of a customer’s designated bank account (N.T. 16‑17).

9. T. W. Phillips incurs “a very small cost” for electronic banking transactions (N.T. 22‑23).

10. “A number of years ago in response to customer requests, T. W. Phillips began offering its customers the option of paying their bills by credit card” (N.T. 18).

11. Less than 2% of T. W. Phillips’ customers elect to pay their bills each month by credit card (N.T. 18, 22).

12. Depending upon which credit card is used, T. W. Phillips incurs a separate charge of 2.12% to 2.62%, based upon the amount of the payment, plus a fixed fee of 30¢ to 40¢ per transaction (N.T. 18).

13. Beginning in February 2002, T. W. Phillips began charging a 2% fee for credit card payments (N.T. 22).

14. Effective May 1, 2002, T. W. Phillips replaced the percentage fee for credit card payments with “a fixed convenience fee of $5 per transaction” (N.T. 22).

15. T. W. Phillips asserts it realizes no benefit from offering its customers the convenience of paying by credit card; it does not offer this option to attract customers (N.T. 18‑19, 35‑36).

16. T. W. Phillips notes the Pennsylvania Department of Revenue charges a fee of 2.5% of the tax payment amount to taxpayers, who elect to pay their personal income taxes by credit card (N.T. 19‑20; T. W. Phillips’ Exh. A).

17. The Pennsylvania Department of Revenue executed an agreement with another entity to collect its credit card payments (N.T. 26‑28; T. W. Phillips’ Exh. A).

18. T. W. Phillips notes other local public gas utilities charge a fee to their customers, who elect to pay their bills by credit card, to wit: The Peoples Natural Gas Company, d/b/a Dominion Peoples, Columbia Gas of Pennsylvania, Inc., and Equitable Gas Company (N.T. 20‑21; T. W. Phillips’ Exh. B).

19. T. W. Phillips notes its $5.00 fee per credit card transaction is lower than the fees any of these other gas utilities assess (N.T. 21‑22; T. W. Phillips’ Exh. B).

20. T. W. Phillips is not required to offer a credit card bill payment option to a customer (N.T. 22, 30‑31).

21. A T. W. Phillips’ customer is not required to pay his/her bill by credit card (N.T. 22).

22. By charging a fee for credit card payment, T. W. Phillips claims it is only attempting to recover a portion of the incremental cost that it incurs for offering its customers this option (N.T. 30).

23. If it cannot recover the costs it incurs for credit card transactions, T. W. Phillips may discontinue offering its customers this option (N.T. 22‑23, 31‑32).

24. T. W. Phillips notes Chapter 56 of the Commission’s regulations, 52 Pa. Code §§56.1, et seq., pertaining to residential billing standards and practices, fails to offer any guidance on credit card transactions (N.T. 23).

25. T. W. Phillips believes the charges it incurs for engaging in credit card transactions “are extraordinary and unique to that service” and those customers, who elect that option, should pay for it, while the majority of its customers should not be burdened with that expense (N.T. 24, 31‑32).

Discussion


The present case illustrates the folly of a good intention gone awry.  “A number of years ago in response to customer requests, T. W. Phillips began offering its customers the option of paying their bills by credit card” (N.T. 18).  To offset the expense it incurred with various credit card companies, T. W. Phillips began charging a 2% fee for credit card payments, beginning in February 2002 (N.T. 22).  Effective May 1, 2002, T. W. Phillips replaced the percentage fee for credit card payments with “a fixed convenience fee of $5 per transaction.”  Id.  The Complainant, a business operator, objects to the surcharge as a violation of agreements that credit card companies have with venders proscribing additional charges for purchasing goods and services with credit cards (Complainant’s Exhs. 1 & 2).  While correct in believing the surcharge to be illegal, Lytle, nevertheless, posits the wrong legal theory.


1.
Jurisdiction


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of PA, 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).



Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).



Section 1501 of the Code, 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.  Providing reasonably adequate bill payment options clearly constitutes a “service” within the meaning of the Code.  See, 66 Pa. C.S. §102 and 52 Pa. Code §§56.1, et seq.



The Commission, however, is not empowered to decide private contractual disputes between a citizen and a public utility.  Litman v. The Peoples Natural Gas Co., 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982).  A private contract is beyond the pale of this Commission to review. Reading & Southwestern Street Railway Company v. Pa. P.U.C., 168 Pa. Superior Ct. 61, 77 A.2d 102 (1950).  Therefore, any private contracts that T. W. Phillips may have executed with credit card companies, touching as they must do upon matters unrelated to the provision of public utility service, are not a proper subject for review with this Commission.  Consequently, the Commission has no jurisdiction to determine whether T. W. Phillips has violated the terms of any private contracts that it may have executed with credit card companies.


2.
The Tariff Requirement


On the other hand, the State Legislature has bestowed extensive responsibility upon the Commission for regulating public utility rates.  Section 1301 of the Public Utility Code, 66 Pa. C.S. §1301, reads in pertinent part:

Every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the Commission….

Section 102 of the Code, 66 Pa. C.S. §102, defines the term “rate” to include:

Every individual, or joint fare, toll, charge, rental, or other compensation whatsoever of any public utility. . . made, demanded, or received for any service within this part, offered, rendered or furnished by such public utility. . . whether in currency, legal tender, or evidence thereof, in kind, in services or in any other medium or manner whatsoever, and whether received directly or indirectly, and any rules, regulations, practices, classifications or contracts affecting any such compensation, charge, fare, toll, or rental.

Thus, the term “rate” appears extensive enough to apply to the “convenience fee” that T. W. Phillips applies to credit card payment transactions.



As such, T. W. Phillips must file a tariff for this rate with the Commission.  Section 1302 of the Code, 66 Pa. C.S. §1302, directs:

Under such regulations as the Commission may prescribe, every public utility shall file with the Commission, within such time and in such form as the Commission may designate, tariffs showing all rates established by it and collected or enforced, or to be collected or enforced, within the jurisdiction of the Commission.

Once it files a tariff with this Commission, a public utility must adhere to it.  Section 1303 of the Code, 66 Pa. C.S. §1303, warns:

No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part….

Finally, a public utility must not discriminate in assessing its rates.  Section 1304 of the Code, 66 Pa. C.S. §1304, declares:

No public utility shall, as to rates, make or create any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service.

In this manner, the “convenience fee” that T. W. Phillips applies to credit card payments constitutes a rate, for which that public utility must file a proposed tariff with this Commission seeking regulatory approval.



Faced with Lytle’s challenge that the credit card fee is unjust, T. W. Phillips remains mute on the question of whether it filed a tariff relative to this fee.  The law presumes an existing tariff is just and reasonable.  Brockway Glass v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth. 1981); Zucker v. Pa. P.U.C., 401 A.2d 1377 (Pa. Cmwlth. 1979); U.S. Steel Corporation v. Pa. P.U.C., 390 A.2d 865 (Pa. Cmwlth. 1978); Dietch Company v. Pa. P.U.C., 204 Pa. Superior Ct. 102, 203 A.2d 515 (1964).  Therefore, one should equate T. W. Phillips’ silence with the fact that it filed no tariff with this Commission allowing it to collect this fee.



Since T. W. Phillips filed no tariff with this Commission concerning collection of this rate, its assessment of a fee for processing credit card transactions, irrespective of its good intentions, is illegal.  It remains for the Commission to determine whether the fee T. W. Phillips assesses covers only the cost it incurs with the various credit card companies to process these transactions.
  Having shown that a violation of the Public Utility Code has occurred, the complaint will be granted.


3.
The Remedies



The Respondent will be directed to immediately cease and desist from assessing a fee or any other type of charge for processing credit card payments of its bills, unless and until the Commission approves a proposed tariff relating to this activity.  The Respondent will be directed to file such a tariff with this Commission within 45 days of the Commission’s final Order disposing of this case setting forth its proposal for collecting its costs of processing bill payments by credit card.  Further, the Respondent will be directed to refund within 45 days of the Commission’s final Order disposing of this case all “convenience fees” it collected from customers paying their gas bills by credit cards from February 1, 2002, when it commenced this activity, to the present, together with interest at the legal rate from the date of each customer’s payment until the date of refund.  See, 66 Pa. C.S. §1312.  Within ten days of completing this refund process, the Respondent will be directed to certify its compliance with this directive to the Secretary and the Bureau of Audits for this Commission.  Finally, no civil penalty appears warranted for the Respondent’s violation of the Public Utility Code in light of the customer refunds herein ordered.  See, 66 Pa. C.S. §3301.
  For all of the foregoing reasons, the following Order will be entered.

Conclusions of Law

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the extent discussed in the foregoing section of this decision.  66 Pa. C.S. §§501, et seq.

2. The Commission has no jurisdiction to determine the rights and responsibilities of parties to a private contract.  Litman v. The Peoples Natural Gas Co., 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982).

3. Enforcement of any written agreement between this Respondent and a credit card company is a private contractual matter beyond the jurisdiction of this Commission to determine.  Litman v. The Peoples Natural Gas Co., 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982).

4. The “convenience fee” the Respondent charges its customers for each credit card bill payment constitutes a “rate” within the meaning of the Public Utility Code.  See, 66 Pa. C.S. §1301 and §102.

5. Since its “convenience fee” is a rate, the Respondent must file a tariff with this Commission in order for it to lawfully collect this fee from its customers.  See, 66 Pa. C.S. §1302.

6. The Respondent’s failure to file a tariff with this Commission permitting it to collect a “convenience fee” from its customers for each credit card bill payment constitutes a violation of the Public Utility Code.  See, 66 Pa. C.S. §§1301‑1303.

7. Since it collected a rate nominated as a “convenience fee” that was unauthorized by any tariff filed with this Commission, the Respondent must refund all “convenience fees” it collected from customers paying their gas bills by credit cards from February 1, 2002, when it commenced this activity, to the present, together with interest at the legal rate from the date of each customer’s payment until the date of refund.  See, 66 Pa. C.S. §1312.

8. In light of the customer refunds herein ordered, no civil penalty appears warranted for the Respondent’s violation of the Public Utility Code.  See, 66 Pa. C.S. §3301.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of David B. Lytle v. T. W. Phillips Gas & Oil Company, docketed with the Pennsylvania Public Utility Commission at No. C‑20027322, is hereby granted.

2. That the Respondent immediately cease and desist from assessing a fee or any other type of charge upon its customers for processing credit card payments of its natural gas bills, unless and until the Commission approves a proposed tariff relating to this activity.

3. That the Respondent shall file a tariff with this Commission within 45 days of the Commission’s final Order disposing of this case, setting forth its proposal for collecting from its customers the costs of processing bill payments by credit card.

4. That the Respondent shall refund within 45 days of the Commission’s final Order disposing of this case all “convenience fees” it collected from customers paying their gas bills by credit cards from February 1, 2002, when it commenced this activity, to the present, together with interest at the legal rate from the date of each customer’s payment until the date of refund.  Within ten days of completing this refund process, the Respondent shall certify its compliance with this directive to the Secretary and the Bureau of Audits for this Commission.

5. That the Respondent cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§1.1, et seq.

Dated:  August 16, 2002

















JOHN H. CORBETT, JR.








Administrative Law Judge

� 	Unlike businesses in the private sector that can absorb such credit card fees in their overhead or margin, every income received and expense born by a Pennsylvania public utility is subject to the regulatory oversight of this Commission.  The exceptions recently enacted for the deregulation of certain aspects of the electric, gas and telephone industries are inapplicable in the present case.





� 	For each violation of the Code, the Commission may impose upon a public utility a civil penalty not exceeding $1,000.00.  66 Pa. C.S. §3301.
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