BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Sherry Alston




:







:

Docket Number


v.





:








:

F-01016586

Philadelphia Gas Works



:

INITIAL DECISION

Before

HERBERT SMOLEN

Administrative Law Judge

HISTORY OF THE PROCEEDING



By Complaint filed January 14, 2002 against Philadelphia Gas Works (PGW or Respondent), Sherry Alston (Complainant) alleged, inter alia, that she is being charged a gas bill from a previous address which has been added to her current bill.  Complainant also alleges that the Statute of Limitations has expired and she requests that the old bill be removed from her current account.

Respondent filed an Answer averring, inter alia, that Complainant's prior address was 4731 Hazel Avenue, 1st Floor, Philadelphia, PA; that the account was active between 2/23/96 and 3/11/97 when customer was shut off for non-payment; that PGW issued a final bill on 5/1/97 for $897.63; that on 3/17/01, Complainant applied for gas at her current address at 433 Edgemore Road, Philadelphia, PA; and that since the new gas service account to which the old bill (finalized on 5/2/97) was transferred was opened on 3/17/01, the transfer of old finalized account falls within four years.  PGW further averred that the Commission's Bureau of Consumer Services (BCS) issued a decision finding Respondent properly transferred the old bill the new account and directing Complainant to pay current bills plus $80 on the past due balance.  PGW also averred that the only payment made on the Edgemore Road account was $170; that the balance is $502.42 and no other payments have been made since service began.

An initial hearing was scheduled to be held on June 19, 2002.  On June 18, 2002, Complainant requested a continuance.  During a telephonic conference wherein a continuance was granted, Complainant agreed to pay $212.00 by June 27, 2002 on her undisputed balance as well as $50/month on the undisputed balance, plus her current bills in full as and when they fall due.  Thereafter, the disputed balance was scheduled for a hearing to be held on September 4, 2002.  On July 8, 2002, PGW filed a Petition to terminate Complainant's service for her failure to comply with her agreement to pay the undisputed portion of her balance.

Subsequently, by letter dated August 6, 2002, counsel for PGW advised the Administrative Law Judge that on July 19, 2002, the Complainant had filed for bankruptcy under Chapter 13 at Docket No. 02-30382.  A true and correct copy of the aforesaid letter is attached hereto as Appendix A.

FINDINGS OF FACT



1.
The Complainant in this matter is Sherry Alston.



2.
The Respondent in this matter is Philadelphia Gas Works



3.
On information received from Respondent, the Administrative Law Judge was advised that on July 19, 2002 Complainant had filed for bankruptcy under Chapter 13 of the Bankruptcy Act, at Docket No. 02-30382.

DISCUSSION



Section 362 of the Bankruptcy Code, 11 U.S.C. §362(a)(1) provides, inter alia,

Section 362. Automatic stay

  (a)  Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all entities, of –


(1)  the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title;


(2)  the enforcement, against the debtor or against property of the estate, or a judgment obtained before the commencement of the case under this title;


(3)  any act to obtain possession or property of the estate or of property from the estate or to exercise control over property of the estate;


(4)  any act to create, perfect, or enforce any lien against property of the estate;


(5)  any act to create, perfect, or enforce against property of the debtor any lien to the extent that such lien secures a claim that arose before the commencement of the case under this title;


(6)  any act to collect, assess, or recover a claim against the debtor that arose before the commencement of the case under this title;


(7)  the setoff of any debt owing to the debtor that arose before the commencement of the case under this title against any claim against the debtor; and


(8)  the commencement or continuation of a proceeding before the United States Tax Court concerning the debtor.



Moreover, in Nardelli v. Duquesne Light Company, Docket Z-00426416 (Order entered April 30, 1999), the Commission stated at page 7 of the Order, inter alia,

A Chapter 13 Petition protects the debtor by insulating him from pressure from his creditors and otherwise permits a debtor to repay debts under the management of the trustee in bankruptcy.



It is to be noted that Chapter 13 of the Bankruptcy Code entitled "Adjustment of Debts of an Invidivudal With Regular Income," enables a debtor to pay off claims against the debtor's estate in accordance with an approved plan.  11 U.S.C. §1322.



Therefore, it is clear that with respect to the disputed pre-petition gas bill involved in the Commission proceeding, the provisions of the Bankruptcy preempt the Commission's regulations set forth in 52 Pa. Code Chapter 56 which, inter alia, provide an opportunity for a debtor to amortize an arrearage under a payment plan. See Bigley v. Philadelphia Electric Company, 760 F.2d 46 (3rd Cir. 1985); Nardelli v. Duquesne Light Company, Docket Z-00426416 (Order entered April 30, 1999); Perry v. Columbia Gas of Penna., Inc., Docket No. Z-00975054 (Order entered May 6, 2002).



Thus, inasmuch as the automatic stay provisions of the Bankruptcy Code prohibit the commencement or continuation of an administrative proceeding involving recovery of a monetary claim against a debtor (Complainant in the instant matter) which arose before commencement of the bankruptcy proceeding, 11 U.S.C. §362(a)(1), the disputed pre-bankruptcy gas bill balance is now subject to the jurisdiction of the bankruptcy court.



Therefore, since the only issue in the instant Commission Complaint proceeding involves a pre-bankruptcy petition gas bill which is now under the exclusive jurisdiction of the Bankruptcy Court, as aforesaid, this Commission lacks jurisdiction to continue to entertain and decide this matter.  Accordingly, the hearing now scheduled for September 4, 2002 will be cancelled and the proceeding will be closed at this time as being outside the Commission's jurisdiction, without prejudice however to the rights of the parties in accordance with applicable law to have this proceeding reopened at the request of either party in the event that the dispute involved herein is not resolved in the Bankruptcy proceeding.

CONCLUSION OF LAW

1.
The Commission lacks jurisdiction to determine the monetary dispute involving Complainant's pre-bankruptcy petition gas bill.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the hearing now scheduled for September 4, 2002 in this matter be and is hereby cancelled.

2.
That the proceeding docketed as Sherry Alston v. Philadelphia Gas Works, Docket No. F-01016586 is hereby closed as being outside the Commission's jurisdiction, without prejudice however to the rights of the parties in accordance with applicable law to have this proceeding reopened at the request of either party in the event that the dispute involved herein is not resolved in the Bankruptcy proceeding.

     August 19, 2002             

___________________________________

Date





HERBERT SMOLEN







Administrative Law Judge
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