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v.

Reading, Blue Mountain and

Northern Railroad Company, 

Schuylkill County and 

Girardville Borough

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions filed by Girardville Borough to the Initial Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, issued in the above-captioned proceeding.  No Reply Exceptions have been filed.

History of the Proceeding



This case involves sixteen consolidated Complaints filed on August 21, 2000.  The Complaints alleged that a retaining wall constructed of timber cribbing that is located along the tracks of the Reading, Blue Mountain and Northern Railroad Company (Railroad) and runs parallel to Lower Railroad Street in Girardville Borough (Borough), Schuylkill County (County), Pennsylvania, posed a hazard to the public travelling on, and living near, Lower Railroad Street.  The Complaints were filed by Heath Ressler, Thomas G. Sachleben, Paul Houser, Jr., Tim Dando, Jane A. Barrett, Kathleen Barrett Malloy, Joanne Z. Clayton, Debra Dyszel, Jean Ann Parfitt, Kenneth G. Johnston, Mary J. Botella, William Rowland, Jack Barrett, Felicia Cataldo, Marjorie Rowland, and Katie Dinger (collectively, Complainants).  Each Complaint was served on the Railroad, the Borough, the County, and the Pennsylvania Department of Transportation (PennDOT) (collectively, Respondents).  



The Respondents filed timely Answers to each Complaint.  In New Matter, the Railroad and PennDOT requested dismissal of the Complaints on the basis that the Commission lacked subject matter jurisdiction.  No responses to the Motions for Dismissal were filed.  On June 4, 2001, the ALJ issued an Order denying the Motions for Dismissal.  On June 14, 2001, PennDOT filed a Petition for Reconsideration in which it requested that it be dismissed as a Party.  No responses to the Petition were filed.  By Order issued on July 13, 2001, the ALJ construed the Petition as a Motion for Judgment on the Pleadings and granted PennDOT’s request that it be dismissed as a party.  



An evidentiary hearing was held on July 25, 2001.  The Complainants appeared pro se while the Railroad, the Borough, and the County were each represented by counsel.  By Recommended Decision issued on May 16, 2002, the ALJ recommended, inter alia, that the Complaints be sustained and that the Borough be allocated 50% of the costs for materials and the performance of the work necessary to repair a section of the retaining wall located near the intersection of William and Lower Railroad Streets.  The Borough filed Exceptions on June 5, 2002.  No Reply Exceptions were filed.  

Discussion



We note that it is well settled that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Accordingly, any exception or argument not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  



In its first Exception, the Borough maintains that it believed that the only issue raised by the Complaints was the responsibility of the Railroad to maintain safe facilities pursuant to Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, and that it was unaware that any rail-highway crossing issues would be deter​mined at the hearing.  Therefore, the Borough claims that its due process rights were violated when the ALJ recommended that we allocate costs to the Borough pursuant to the rail-highway crossing provisions of the Public Utility Code.  Due process requires that a party be afforded reasonable notice of the nature of the allegations against it so that the party can prepare a suitable defense.  Pocono Water Co. v. Pa. P.U.C., 630 A.2d 971 (Pa. Cmwlth. 1993).  Based on our review of the record, we conclude that the Borough was given reasonable notice of the claims against it.



The Borough was aware that the Commission was asserting jurisdiction over the Borough and that the Borough’s responsibilities at the retaining wall were at issue.  Significantly, five hearing notices were served on the Borough between the period of June 15, 2001, and July 25, 2001.  Each notice contained the following pertinent language:

Complainants express concern … [over] what actions are necessary to address the safety issues, including the per​formance of any work required, the allocation of any costs incurred in connection therewith, and the assignment of future maintenance responsibilities.

The Borough was also aware that rail-highway crossing issues had been raised in the pre-hearing motions of other parties based on the insufficiency of the pleadings. The Borough, however, did not challenge the Commission’s jurisdiction or the sufficiency of the pleadings prior to the hearing.  Instead, the Borough waited until after an evidentiary record had been established to challenge the sufficiency of the pleadings.  Once an evidentiary record was established, it was no longer proper for the ALJ to base his recommendation on the pleadings.  Rather, he was required to base his recommendations upon the evidentiary record developed at the hearing.



Moreover, in determining whether the Borough received reasonable notice of the nature of the claims against it for due process purposes, we are not concerned with whether the Complaints contained sufficient facts to withstand a motion for judgment on the pleadings.  Instead, we are concerned with whether the Complaints contained allegations that were broad enough to include the issue of the allocation of costs.  See, 52 Pa. Code §5.92 (authorizing amendment of the pleadings to conform to the evidentiary record and requiring separate notice of amendment only if new issues are raised).



Although the existence of the crossing was not explicitly stated in the Complaints, the Complainants did indicate a concern over the area containing the crossing.  The Complaints alleged, generally, that the retaining wall (which started at the rail-highway crossing at Lower Railroad Street) was in a deteriorated condition and posed a hazard of collapsing onto Lower Railroad Street.  Additionally, the Complaint of Thomas G. Sachleben contained the following averment:  “[t]his area is … one of only two access roads to Upper Railroad – should a collapse occur the safety and well being of those residents would be jeopardized as well.”  The rail-highway crossing separates Lower and Upper Railroad Streets.  Because the Complaints concerned the area containing the crossing, we conclude that the allegations were broad enough to include rail-highway crossing issues.



Finally, we note that the Borough prepared a hearing memorandum specifically addressing the issue of whether the Commission could allocate costs to the Borough, and submitted it as an exhibit at the hearing.  (Girardville Exh. #2).  Based upon these facts, we conclude that the Borough had reasonable notice and the opportunity to be heard on the issue of the allocation of costs under the rail-highway crossing provisions of the Public Utility Code.  Accordingly, the Exception will be denied.  



Next, we will address the second, eighth, and ninth Exceptions.  In these Exceptions, the Borough contends that the ALJ erred in concluding that the retaining wall constituted an approach to a rail-highway crossing for purposes of Sections 2702 and 2704 of the Code, 66 Pa. C.S. §§2702 and 2704.  Section 2702 confers upon the Commission exclusive jurisdiction over all rail-highway crossings in the Commonwealth, including the authority to order the construction, relocation, alteration, protection, or abolition of such crossings.  Section 2704 authorizes the Commission to allocate costs in rail-highway crossing proceedings. 



The Commission’s jurisdiction over rail-highway crossings includes the approaches to crossings as well as the crossings themselves.  Department of Trans​portation v. Pa. P.U.C., 440 A.2d 657 (Pa. Cmwlth. 1982); Springettsbury v. Pa. P.U.C., 289 A.2d 762 (Pa. Cmwlth. 1972).  The extent of the Commission’s jurisdiction over the approaches to rail-highway crossings is a fact-specific determination.  (Id.).  The Commission properly exercises jurisdiction over an approach to a crossing where the facts establish that the approach is a necessary part of the crossing.  (Id.).  


The retaining wall was approximately 210 feet long and was located along Lower Railroad Street, from the point where the railroad tracks crossed Lower Railroad Street to the intersection of William and Lower Railroad Streets.  The wall retained fill material for an active railroad track that ran parallel to Lower Railroad Street.  Record evidence presented at the hearing established that if the wall failed, debris would encroach onto Lower Railroad Street and block vehicular access to the crossing.  This, in turn, would restrict access to Upper Railroad Street, which runs parallel to the tracks on the opposite side.  Under these circumstances, we conclude that the wall was necessary to maintain access to the crossing, therefore, it was a necessary part of the approach to the crossing. 



The Borough does not treat the retaining wall as a unit.  Instead, the Borough addresses its arguments only to the fifteen- to twenty-foot section of the wall to which the Borough was assigned responsibility for contributing to the cost of repairs.  That section of the wall was located near the intersection of William and Lower Railroad Streets, which was located at the far end of the approach to the crossing.  According to the Borough, because that section of the wall was approximately 210 feet away from the crossing, it could not be considered part of the approach to the crossing.  



We note that in Springettsbury v. Pa. P.U.C., 289 A.2d 762 (Pa. Cmwlth. 1972), the Commonwealth Court upheld the authority of the Commission to order the erection of traffic signals 3,500 feet away from a highway railroad bridge.  Therefore, it is clear that the mere fact that the intersection was 210 feet away from the crossing is not sufficient, by itself, to prevent the wall from being considered part of the approach to the crossing.  Further, we are not convinced that the section of the wall nearest to the intersection should be considered separate from the wall as a whole.  In any event, the record established that a collapse of the wall in that section would block access to the crossing.  Therefore, even if we were to just focus on that section of the wall, it is clear that it is a necessary part of the approach to the crossing.  Based upon our review of the record, we conclude that the ALJ correctly recommended that we exercise our jurisdiction pursuant to Sections 2702 and 2704 of the Code to order the repair and maintenance of the wall and direct the allocation of the costs.  Accordingly, the Exceptions will be denied.  



In its fourth Exception, the Borough contends that the ALJ erred in using the figure of 210 feet for the length of the wall because that figure was not a precise measure​ment.  We conclude that the ALJ did not err in relying on that figure.  Two credible witnesses, both of whom were engineers, testified that the 210-foot figure was an accurate approximation.  (Tr., pp. 17, 107).  Further, none of the Parties contested the use of the 210‑foot figure at the hearing.  In fact, the Borough used that figure in its own hearing exhibit.  (Girardville Exh. #1, p. 3).  Because the 210-foot figure is based upon competent and credible evidence, the Exception will be denied. 



In its fifth Exception, the Borough contends that it was improper for the ALJ to allocate costs to the Borough because there was no definite finding of actual costs.  The Borough maintains that without actual cost figures it is unable to determine if it can afford the costs allocated to it.  We note that the Commission's paramount concern in this proceeding is the condition of the crossing and the safety of the public.  The financial ability of a party to pay is not controlling or determinative when allocating costs.  East Rockhill Township v. Pa. P.U.C., 540 A.2d 600 (Pa. Cmwlth. Ct. 1988); Faxon Co. v. Pa. P.U.C., 419 A.2d 818 (Pa. Cmwlth. Ct. 1980).  Therefore, a definite finding of actual costs was not necessary to allow us to allocate costs to the Borough.  Accordingly, the Exception will be denied.



Finally, we will address the third, sixth, and seventh Exceptions.  In these Exceptions, the Complainant contends that the ALJ erred in allocating 50% of the repairs of the retaining wall to the Borough.



In apportioning costs in rail‑highway crossing cases, the Commission is not limited to any fixed rule, but takes all relevant factors into consideration; the only requirement being that its order is just and reasonable.  Greene Twp. Bd. Of Supervisors v. Pa. P.U.C., 668 A.2d 615 (Pa. Cmwlth. 1995); Municipality of Monroeville v. Pa. P.U.C., 600 A.2d 655 (Pa. Cmwlth.1991); East Rockhill Twp. v. Pa. P.U.C., 540 A.2d 600 (Pa. Cmwlth. 1988); Department of Transportation v. Pa. P.U.C., 464 A.2d 645 (Pa. Cmwlth. 1983).  Factors that we recognize as relevant include the following:  (1) which party built the crossing; (2) whether a roadway existed prior to the construction of the crossing; (3) the relative benefit conferred on each party with the construction of the crossing; (4) whether any party was responsible for the deterioration of the crossing which led to the need for its repair, replacement or removal; and (5) the relative benefit that each party will receive from the repair, replacement or removal of the crossing. 



The Railroad owns the property where the cribbing wall and tracks are situated.  The ALJ stated:  

Because the Railroad owns the wall, I find that it is the party responsible for the wall’s deterioration by virtue of failing to maintain it in a safe condition.  I note that the wall (even in its present condition) is safe for the Railroad’s approach to and use of the crossing.  However, it is not safe for the public which uses William and Lower Railroad Streets as the approach to the crossing.  

(R.D. p. 14).  The ALJ also stated, “accordingly, I will recommend that the Railroad and the Borough should share the cost of the repairs.”  (R.D. p. 15).  We disagree with the ALJ’s allocation of costs.



The statute at 66 Pa. C.S. §2702 (b) provides that the Commission shall order whatever work it deems necessary at a crossing in order to prevent accidents and to promote the safety of the public.  The wall in question is located along Lower Railroad Street in the Borough.  The wall is constructed using railroad ties and stone as building materials.  It ranges in height from zero to eight feet and is approximately 210 feet long.  The wall retains fill material along and parallel to Lower Railroad Street.  There are numerous safety concerns related to the wall: part of the embankment is eroding and timbers have begun to rot; roots from the trees on the embankment are pushing against the back of the cribbing; there are portions of the wall where the stones are dislodged and where the timbers extending into the embankment have failed; parts of the wall have fallen onto Lower Railroad Street; and vibrations from passing trains can cause the rocks to fall out of the cribbing wall. 



The record evidence clearly indicates that the retaining wall running along Lower Railroad Street is in poor condition.  If a portion of the wall were to collapse, it would create a danger to vehicular traffic and pedestrians.  Emergency service vehicles would have restricted access to Upper Railroad Street.  In order to promote the safety of the public, the Railroad has been ordered to repair the wall.  Since the Railroad's failure to maintain the wall was the major cause of the wall’s current condition, we conclude that the Railroad should have been directed to bear all of the costs of the repairs.  Accordingly, we will grant the relevant Exceptions; THEREFORE,



IT IS ORDERED:  



1.
That the Exceptions filed by Girardville Borough are granted, in part, and denied, in part.



2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres is adopted, as modified, by this Opinion and Order.



3.
That the Complaints of Heath Ressler, Thomas G. Sachleben, Paul Houser, Jr., Tim Dando, Jane A. Barrett, Kathleen Barrett Malloy, Joanne Z. Clayton, Debra Dyszel, Jean Ann Parfitt, Kenneth G. Johnston, Mary J. Botella, William Rowland, Jack Barrett, Felicia Cataldo, Marjorie Rowland, and Katie Dinger are hereby sustained.



4.
That the Reading, Blue Mountain and Northern Railroad Company shall, at its sole cost and expense, take core samples along the length of the cribbing wall and embankment along Lower Railroad Street in Girardville Borough, Schuylkill County, Pennsylvania, up to the crossing area within thirty (30) days from the date of entry of this Opinion and Order.



5.
That the Reading, Blue Mountain and Northern Railroad Company shall, at its sole cost and expense, have the core samples analyzed and send copies of the reports of the results of analysis to Girardville Borough, Schuylkill County and Commis​sion's Bureau of Transportation and Safety within sixty (60) days from the date of entry of this Opinion and Order.



6.
That the Reading, Blue Mountain and Northern Railroad Company shall, at its sole cost and expense, absent some contrary indication in the core sample reports, repair the section of the wall at the intersection of William and Lower Railroad Streets in Girardville Borough, Schuylkill County, Pennsylvania, with timber and cribbing or solid timber (whichever is more stable) within 120 days from the date of entry of this Opinion and Order.



7.
That the Reading, Blue Mountain and Northern Railroad Company shall, at its sole cost and expense, if the Railroad has not already done so, organize and complete the job of removing the trees along the wall and embankment along Lower Railroad Street in Girardville Borough, Schuylkill County, Pennsylvania, in accordance with its on-the-record offer within 120 days from the date of entry of this Opinion and Order.



8.
That, upon completion of the improvements within 180 days from the date of entry of this Opinion and Order, the Reading, Blue Mountain and Northern Railroad Company shall inform the Commission, in writing, of the actual date of completion of its work ordered herein. 



9.
That Reading, Blue Mountain and Northern Railroad Company, the involved municipalities and the involved non‑carrier utilities cooperate with each other during the construction of the improvement so that the operations or facilities of the parties will not be endangered or unnecessarily impeded.



10.
That, while the retaining wall is being repaired adjacent to its tracks, Reading, Blue Mountain and Northern Railroad Company conduct its operations in the vicinity of the crossing in a safe manner and under control.



11.
That Girardville Borough, at its initial cost and expense, furnish all material and do all work necessary to establish, mark and maintain (and after the repairs are completed, remove) a suitable detour in accordance with the Manual on Uniform Traffic Control Devices, if necessary, for the vehicular traffic desiring to use the crossing and its approaches during the time the crossing approach is being repaired.



12.
That, upon completion of the work ordered in paragraph 11, Girardville Borough shall submit to the Commission a written detailed statement of the actual costs incurred in furnishing material and performing the work. 



13.
That, Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, when and as certified by this Commission, pay to Girardville Borough within thirty (30) days a sum or sums of money equal to 100% of the actual cost incurred by Girardville Borough in furnishing material and performing work directed by the Commission's Order.



14.
That, upon completion of the improvement and its opening to public use, Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, 

shall do all work necessary to maintain the wall and embankment along Lower Railroad Street in Girardville Borough, Schuylkill County, Pennsylvania.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 25, 2002

ORDER ENTERED:  November 15, 2002
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