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Procedural History



On August 20, 2001, Glenn W. McClintock (McClintock, Complainant or Customer) filed this complaint against the Philadelphia Gas Works (PGW, Company or Utility).  McClintock alleges that before he moved out at the end of May of 2000 he notified PGW in person as to the required date for service disconnection, etc.  He avers that he was on a budget plan with PGW for $68.00 a month for several years.  He alleges that PGW never disconnected his service as he requested.  He also alleges that he continued receiving bills at his new address for service at his old address, 7104 Germantown Avenue, 2nd Floor, Philadelphia, PA.  He avers that after more than a year, and several phone calls (long waits, big phone bills), he is still receiving a bill for $657.51 from PGW.  



He wants the PUC to tell PGW to call it even, and to stop bothering him.



On September 12, 2001, PGW filed its Answer.  PGW denies the characterizations of the averments in Paragraph 3 of the complaint concerning lack of responsiveness of PGW in the calculation and provision of a final bill.  However, PGW basically admits that it did not terminate service as requested by McClintock.  PGW avers that it tried but failed to gain entry several times, including June 3, August 3, and September 30, 2000.  PGW further avers that it received verification that Complainant vacated the premises on May 31, 2000, and that it prorated gas usage back to that date, which resulted in the removal of $707.85 from his final bill, leaving him with a final balance of $657.71



PGW also avers that a decision of the Bureau of Consumer Services on or about July 24, 2001 provided a payment arrangement of $15.42 a month for a period of 42 months based on the amount of $657.51.  PGW does not attach a copy of the decision to the Answer, nor does it attach any account history.



The Office of Administrative Law Judge (OALJ) undertook mediation review of the case from August 27, 2001 until November 13, 2001.  Apparently, no Interim Order Setting Settlement Conference was issued.



On November 27, 2001, the OALJ issued a hearing notice scheduling an Initial Telephone Hearing to be held on this complaint on Wednesday, January 23, 2002 at 10:00 a.m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On December 28, 2001, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was convened as scheduled.  A transcript of 80 pages was created.  McClintock appeared and represented himself.  He testified but submitted no exhibits.  Laureto Farinas, Esq. represented PGW.  He called one witness, Linda Pereira, and submitted one multi-page exhibit, which was admitted as PGW 1.



The record was held open so that PGW could submit a late-filed exhibit, which eventually was not submitted.  The record was closed by Order of July 18, 2002.

Findings of Fact


1.
The Respondent is Philadelphia Gas Works (PGW), which is a municipal entity that provides natural gas service to customers within the boundaries of the City of Philadelphia.



2.
The Complainant is Glenn McClintock whose address at the time of the hearing was 757 East Main Street, Apartment B202, Lansdale, PA 19446.  Tr. 6



3.
McClintock received service as a residential customer from PGW at 7104 Germantown Avenue, 2nd Floor, Philadelphia, PA 19119.  He lived there for 6 years, from June 1, 1994 to May 31, 2000.  Tr. 7-8.  He received only one actual meter reading between July 24,1997 and May 31, 2000.  PGW 1 at 1-2.  There was one actual meter reading in five (5) years.  Tr. 10



4.
McClintock moved out of this residence on May 31, 2000.  Tr. 8.  After he moved out, he could not gain access to his old apartment building or the apartment.  Tr. 11.  There is a business on the first floor, which is open during daytime hours, and to get in you have to enter on the first floor, which is a separate entry from the second floor, and go to the basement.  Tr. 19, 22.  When he vacated, he turned his key in, and could no longer give access to PGW.  Tr. 20



5.
Before he moved out, he paid a personal visit to PGW’s office on Chelten Avenue in Germantown, because his attempts to arrange for termination of service by telephone were “answered with music”.  He asked that service be terminated as of May 31, 2000, and explained that he would be vacating the premises.  Tr. 8.  He also told PGW that the realtor who owns the building, Martin Elfant Real Estate Corporation, is four doors down the street, and that the key can be obtained or located there.  Tr. 20



6.
PGW did not terminate service to McClintock as he requested.



7.
A PGW service order was initiated on May 9, 2000 by Duane Campbell for turn-off at the meter on June 3, 2000 for Glenn W. McClintock at 7104 Germantown Avenue, 2nd Fl, Philadelphia, PA.  PGW 1 at 10 of 14; Tr. 24.  This service order was voided on June 4, 2000, presumably because PGW did not gain access.  Id.  PGW made at least two subsequent unsuccessful tries to gain access to the meter before finally completing the job on 4/27/2001.  PGW 1 at 11-13 of 14.  



8.
McClintock disputes his final bill amount which was about $1300.00 minus $707.85 leaving a final amount of $657.51.  Tr. 10.  He does not understand how PGW arrived at this amount.



9.
McClintock received one actual reading in 5 or 6 years.  Tr. 10; PGW 1 at 1-2 of 14



10.
PGW avers that it tried but failed to gain entry several times after May 31, 2000, including June 3, August 3, and September 30, 2000.  PGW finally gained access on April 27, 2001 because there was a new tenant at the property.  Tr. 28.  PGW received verification in a letter from the realtor that Complainant vacated the premises on May 31, 2000, Tr.29, and it prorated gas usage back to that date, Id.  This resulted in the removal of $707.85 from his final bill, leaving him with a final balance of $657.71.  Tr. 30



11.
McClintock was on a budget with PGW and the budget amount varied over time from $43.00 to $54.00 to $68.00 “from August of ‘97….to January of ‘99”.  Tr. 9.  He requested to be taken off the budget in January 2000, and so after that he was paying for what he used each month, even though they were estimated bills.  In January 2000 his bill (for November-December estimated usage) was in the amount of $63.20.  PGW’s exhibits show that McClintock made regular monthly payments on his gas bills; in a very few months he would miss, and make a double payment the next month.  He did not pay the bills for March, April and May 2000.  PGW 1 at 4.  On May 27, 2000, he had a balance of $165.53.  Tr. 29-30.

Discussion


The legislature passed the Natural Gas Choice and Competition Act, codified at 66 Pa. C. S. §§2201-2212, which became effective on July 1, 1999, to provide for the restructuring of the natural gas industry in Pennsylvania.  Commencing July 1, 2000, public utility service being furnished by a city natural gas operation within its municipal limits, i. e., PGW, became subject to the regulation and control of the Commission.  66 Pa.C.S. §2212(b).  As part of the restructuring process, however, certain preexisting items, such as the tariff, were allowed to continue in effect until the completion of PGW’s restructuring case, which was to be filed no earlier than December 31, 2001, and no later than July 1, 2002.  66 Pa. C. S. §2212(c), (d), (g).  Thus the Public Utility Code now applies to PGW and its customers.



For the time being, aside from the Public Utility Code, PGW’s tariff is the primary source of authority on its customer relations, but the Commission’s regulations on Residential Service for Gas, Electric and Water utilities found at Chapter 56 of Title 52 of the Pennsylvania Code come into play where PGW’s tariff is silent.  Thus, both the tariff and the regulations must be examined in relation to this case.  However, neither counsel for PGW nor the witness ever referred to or cited PGW’s tariff.  Counsel for PGW did provide citations at the request of the ALJ.



The Commission clearly has jurisdiction to hear this complaint because it was filed in April 2001, many months after the effective date of the legislation that created the Commission’s authority over PGW.  The question is what power can be exercised with regard to events that occurred prior to July 1, 2000.  The Commission’s statute of limitations is 3 years from the date at which liability arose.  66 Pa.C.S. §3314(a).  Other statutes of limitations are codified in Pennsylvania law.
  I will assume that the Commission’s statute of limitations applies, and that by analogy, as a general rule, the Commission may consider events up to three years before the filing of a complaint.  Here, that time period would cover the allegations about recent events, but it would not cover the entire time period that McClintock received service from PGW.  On the other hand, if a statute of limitations, or the statute of limitations concept is to be applied here, it must be determined what the cause of action is, and when it arose.



Generally, the statute of limitations is used as an affirmative defense by the Respondent, and it should be pled as New Matter in response to a complaint.  Here, that would be PGW, but it does not appear that any application of the statute of limitations would benefit PGW in this case.  On the other hand, if PGW’s bill to McClintock were to be regarded as the cause of action, then to the extent that PGW is attempting to collect for 

more than three years of past usage, then a statute of limitations of three years might 

benefit him.  PGW’s exhibits cover bills from1/01/96 (2years after he moved in) to 

12/27/01 (seven months after he moved out).  PGW 1 at 1-2.  The payment history covers from 6/09/97 to 3/13/00.  



PGW completed litigating its first base rate increase request before the Commission in 2001.  PUC, et al. v PGW, R-00006042, et seq.  Evidence submitted for the record in that case provided some relevant background for this case, namely, A Stratified Management and Operations Audit of Philadelphia Gas Works, admitted to the record as Administrative Counsel Exhibit 1 (Admin. Cnsl. 1).  In July 1999, PGW 

implemented a new Billing Collection and Customer Service (BCCS) computer based 

program, which the audit report characterizes as “flawed” and “disastrous”, “which resulted in…loss of integrity of customer records, and poor customer service…”.  “In the fall of 2000, personnel were still trying to correct over 10,000 customer billing exceptions created by the BCCS conversion.”  Admin. Cnsl. 1 at VIII-1, VIII-14 – VIII-15XI-1, XI-5 – XI-9.  Much of the more recent billing activity in this case took place during this time period.



Since PGW now comes within the Commissions jurisdiction, the allegations of this complaint fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).  



As the complainant, McClintock has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Finally, the Commission must be cautious about the use of hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



The evidence clearly shows that PGW did not meet its duty as a provider of public utility service to disconnect McClintock’s service as he requested.  The evidence also shows that McClintock gave PGW reasonable notice so that it could terminate his service before or at the time he vacated his apartment on May 31, 2000.  PGW 1 at 10 of 14.  PGW did not even schedule a visit to disconnect service at the meter and to read the meter until June 3, 2000, which was 3 days after he had left, and of course, it could not gain access at that time.  Id.  Nor was it able to gain access on any subsequent visit over the next 11 months.
  PGW 1 at 11-13 of 14.  PGW kept sending McClintock monthly bills but PGW did not send a final bill until about a year after McClintock moved and it was very large.  Tr. 14-15.  Access to the meter was difficult, but not impossible.  It depended on getting the key from a nearby real estate office.  Tr. 20.  PGW contends it could not gain access, but Complainant opines it did not try hard enough.  Tr. 21-22.  I agree.  Therefore, the complaint as to the service violation must be sustained.



Moreover, PGW violated the terms of its own tariff and the Commission’s regulations by not reading the meter regularly or at least every six (6) months.  PGW Tariff, Section 3.21(c); 52 Pa. Code §56.12(4).



However, granting McClintock the relief he seeks is another matter.  McClintock wants the PUC to tell PGW to call it even, and to stop bothering him.    McClintock also asserts that PGW should have no reason to rebill him.  For many years he was on a budget, and paid the amount that PGW gave to him, and then in January 2000, the January before he moved, he requested to be removed from the budget, and paid the actual amount PGW billed him up until 3 months before he moved.  According to PGW, at the time that he moved, he had a balance of $165.53.  Tr. 54-55.  He asserts that he should have no responsibility for any gas consumption that occurred after May 31, 2000.  I agree.



PGW contends to the contrary that it has cancelled all the estimated bills that it issued to him on this account from 5/23/2000 to 5/21/2001, so that it is not making him responsible for any of this estimated usage.  PGW 1 at 1.  However, the last bill 

shown on this account was for actual usage for 5/23/2000 to 5/31/2000 for $491.98.  This usage is prorated back from the 4/27/2001 meter reading.  PGW contends that it is the result of its own underestimation of McClintock’s bills.  However, it is not clear whether his final bill includes actual usage on this meter after he moved out between 5/31/2000 and 4/27/2001.  This amount is included in the calculation of a make-up bill, although it does not coincide with the amount that PGW is claiming that McClintock owes to it, namely, $657.51.  In fact that amount is not included anywhere in PGW’s exhibits based on its own system.  As is often the case in PGW’s evidentiary presentations, there is no running balance provided.  PGW’s witness does testify to both of these amounts.  Tr. 30-31



The amount of  $675.51 is set forth in the BCS decision on informal complaint at BCS No. 0835328, which PGW does include in its exhibits.  PGW 1 at 7 of 14.  The BCS decision does not show how this amount was calculated or derived, only how the payments will be scheduled so that the total amount is paid.  Id.


In Chapter 56 proceedings, where hearings are held on an appeal of a BCS decision, BCS decisions are to be given de novo review.  52 Pa. Code §56.174(4)(ii).  To my knowledge, the PGW tariff is silent on the kind of review to be given.  However, here de novo review is not possible because the BCS decision does not reveal the basis of the amount to be paid, Id., and PGW does not otherwise support this amount with its exhibits.  Moreover, the BCS decision does not direct deletion of any past late payment charges, and it does not allow McClintock a 20% deduction based on his lack of opportunity to manage his gas usage so as to reduce it because his bills did not accurately reflect his usage.  This is BCS practice in other similar cases.



Under these circumstances, I am unwilling to adopt or affirm the BCS decision.  The Commission has ruled that the BCS decision should only be changed if good cause is shown, and in this case, I conclude that McClintock has shown good cause by showing PGW’s dereliction in not properly terminating his service as he requested, and in disputing the final bill as calculated by PGW.



PGW’s defense of its final bill rests on its Gas Usage Analysis of Account.  PGW 1 at 5 of 14; Tr. 31-35.  McClintock objected to the admission of this page of PGW 1 because he thought that it included amounts for gas usage after he move out between May 31, 2000 and April 27, 2001, and that he should not be responsible for such usage.  Tr. 44-45.  The ALJ admitted it for the clarity of the record, but not for the truth of it.  Tr. 63-64



The gas usage analysis is performed with the application of a standard formula to gas usage for different periods of time.  The formula includes the number of days in the period, the amount of usage, calculations of domestic usage and heat usage and the number of degree days to produce the number of cubic feet used per degree day (CFDD).  PGW 1 at 5; Tr. 62.  



In order to make this analysis, PGW needs to have two actual meter readings with which to begin and end the basic comparison period.  If the CFDD produced for the two time periods is “in the same range”, PGW contends the make-up bill is justified.  



Where the numbers in chronological sequence go higher and then begin again at a lower level, this indicates that the meter has reached its maximum index, and has rolled over and begun again at zero.  Here, the estimated index numbers reach 9932 and then begin again at 3.  PGW 1 at 1 of 14.  PGW denotes that this has happened by adding the numeral one (1) at the front of the index to show the meter has reached 10,000 and begun again.  PGW 1 at 5 of 14



In this case, the two time periods are 11/10/97 to 4/27/01 (both actual meter reading dates), and 11/10/97 (actual read) to 5/31/00 (derived value at move-out date), or about 3½ years.  This is not much outside the statute of limitations period.  The value for the meter reading on 5/31/00 , i. e., 11099, is interpolated or derived from the application of the formula to the longer time period.  The system estimate for that date is 461, which occurred after the meter reached its maximum index and rolled over to begin again sometime between 11/19/99 and 12/21/99.  PGW 1 at 1.  PGW would therefore put a “1” in front of it, or with this number, perhaps a ten (10).  In effect this is nothing more than a rough comparison of consumption figures.  However, PGW uses the results its produce to calculate bills as if they were actual consumption figures.



In any event, the most recent entry on PGW’s listing of bills shows a billing period from 5/23/2000 to 5/31/2000, and meter readings starting at 461 and ending at 1099, and shows this as an actual read under the read code.  Obviously this is incorrect, because PGW admits that it did not get an actual read on 5/31/00.  The bill due date was 5/31/2001, and the amount was $491.98.  There is nothing to show the derivation of this amount, which could not have been consumed in that short time period, other than page 5 of 14 of PGW 1.



The meter “reading” of 1099 was used to form that meter index of 11099 used in the Gas Usage Analysis, as noted above.  The amount of $491.98 came up as part of an explanation of how PGW prorated its amount to be billed back to 5/31/00 and came up with the figure of $657.51, which is the sum of $491.98 and $165.53, the balance as of 5/31/2000 which was included in the testimony.  This latter amount also appears on PGW 1 at 4 of 14.  It is, of course, based on estimated bills.



First of all, although PGW’s exhibit shows that it deleted all its estimated bills to McClintock after May 31, 2000, it does not in any way demonstrate that there is no actual usage after that date included in its proration of the results.  PGW’s witness knows there was usage although she is not sure who was billed for it, but she knows PGW did not bill McClintock after that point.  As regards the tenant, any usage would have been prorated back to the tenant’s date of arrival.  Tr. 58-61.  One has to assume that the actual meter read from 4/27/2000 is 2188, based on the gas usage analysis figures; this reading is not otherwise given directly in the exhibits.  PGW and McClintock do agree that his first final bill was around $1300.00, and that it was reduced.  



PGW first produces the figure $491.98 by prorating, and also produces a meter index figure, and then uses this meter index to show that its pro-rating is correct, which is a circular use of evidence that I find unreliable.  In addition, using a reading from 4/27/2001 incorporates all the degree days and summer and winter usage characteristics from the period of 5/31/2000 to 4/27/2001, characteristics that should not be included in McClintock’s usage analysis because he was not responsible for any usage during that time.  Therefore, I do not accept PGW’s gas usage analysis as supporting its position that it underestimated McClintock’s gas usage from 1997 to 2000.



I conclude that PGW should issue a new final bill to McClintock in the amount of $165.53, plus a reasonable interpolation of an amount of usage from 5/23/2000 to 5/31/2000.  If the Commission disagrees with my analysis, and accepts PGW’s amount of $657.51, then I conclude that 20%, or $131.50 should be deducted because the inaccurate billing did not put McClintock on notice to change his consumption patterns, and PGW should rebill McClintock accordingly (the billing statement shows no late payment charges were assessed).  Any payment plan should be based on the number of months that McClintock did not receive an accurate bill from PGW, namely 44, including the final bill date of 5/31/2001, in monthly payments of $11.95, and late payment charges should be waived.  



However, I note that McClintock is no longer a customer of PGW, and will apply the rule that the Commission applies in customer complaints against utilities where the complainant is no longer a customer of the utility, namely, that the total amount becomes due on receipt of the final bill.

Conclusions of Law


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa. C.S. §§2212, 1501



2.
As the Complainant, McClintock had the burden of proof.  66 Pa. C.S. §332 (a).  He did meet his burden or proof to show that he met his responsibility to give timely notice to PGW that he was moving and that service in his name should be terminated by a date certain, and that PGW did not perform its duty to terminate service as he requested.



3.
PGW’s tariff requires that it make its best efforts to read customers’ meters regularly, and read the meter at least every six (6) months for customers without AMRs.  Section 3.21(c) of PGW Tariff.  The Commission’s regulations require that a utility that bills monthly and uses estimates because of lack of access, must read the meter every six (6) months, or every twelve (12) months where either estimated or customer-read information is used.  52 Pa. Code §56.12 (4)(ii), (iii).  Here, PGW did not conduct an actual read on the customer’s meter between November 10 1997, and April 27, 2001.  Tr. 31-32, 34



4.
The fact that access to the meter is difficult does not excuse PGW from its duty to read the customer’s meter, either while the customer is residing at the premises, or after he has vacated them.



5.
Because McClintock is no longer a customer of PGW, his total arrearage with PGW shall become due and owing upon the completion of the Commission’s processes. French v. West Penn Power Co., C-00970856 (entered April 16, 1998); Bollinger v Duquesne Light Co., Z-00377307 (entered April 29, 1998); and DeAngelo v. P. G. Energy Co., Inc., C-00968276 (entered August 26, 1997).

ORDER



THEREFORE,



IT IS ORDERED:



1.
The complaint of Glenn W. McClintock v Philadelphia Gas Works, docketed at F-00835328 is hereby sustained, and the file shall be marked closed.



2.
Within 30 days of the date of the Commission’s Order disposing of this case, PGW shall bill McClintock in the amount of $165.53 plus a reasonable interpolated amount for usage from 5/23/2000 to 5/31/2000.  Since McClintock is no longer a customer of PGW, the total amount shall be due and owing by McClintock within the normal due date period of PGW’s bills.




____________________________

Allison K. Turner







Administrative Law Judge

Date:
August 20, 2002
� 	For instance the general statute of limitations of contracts not under seal is 6 years.  22 PLE, Limitations of Actions, §24.  A tariff is a form of a contract, and tariff law is a sub-set of contract law.  However, no statute of limitations can begin to run until a cause of action has come into existence and the right to prosecute has fully accrued.  Id., §51


� 	On one occasion PGW explained that its failure was due to the fact that the people in the office with the key could not find it.  Tr. 
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