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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Patrice Morel (Complainant) on June 15, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen issued on June 5, 2002, in the above-captioned proceeding.  On June 22, 2002, PECO Energy Company (PECO) filed Reply Exceptions.  On July 5, 2002, the Complainant filed a document entitled "Response to Exceptions".

History of the Proceeding



On March 20, 2002,
 the Complainant filed a Formal Complaint against PECO complaining of charges
 related to being transferred to New Power for electric generation.  The Complainant requested that she no longer be held responsible for paying the generation charge outstanding to New Power

On April 15, 2002, PECO filed a timely Answer with New Matter together with a Motion to Dismiss the Complaint.  In its Answer, PECO denied that the Com​plainant was improperly placed in the Competitive Default Service (CDS) program with New Power as the generation supplier and averred, among other things, that the Complainant was one of approximately 300,000 residential customers selected at random to be assigned from PECO to New Power as the default generation supplier, citing Joint Petition for Approval of the CDS Agreement of PECO Energy Company and New Power Company, Docket No. A-110550F0147, Order entered November 30, 2000.  Furthermore, PECO averred that, on September 19, 2001, the Complainant exercised the one time right to opt out of participation in the program and that PECO immediately processed that request with the effective date being November 3, 2001.  

PECO further averred that the supplier charges for service are correct and due; that Complainant's then current outstanding balance was $118.62; and that at all 

times PECO supplied reasonable and adequate service pursuant to 66 Pa. C.S.A. §1501.  In its New Matter, PECO contended that Complainant failed to set forth a violation by PECO of the Public Utility Code, PECO's Tariff, a Commission Order, or any other regulation or law over which the Commission has jurisdiction and that Complainant is not entitled to relief against PECO.  PECO requested that the Complaint be dismissed. 



In its Motion to Dismiss the Complaint, PECO argued, among other things, that the Complaint fails to set forth any violation by PECO of either the Public Utility Code, the regulations of the Pennsylvania Public Utility Commission (Commission) or PECO's Electric Service Tariff, as required by 52 Pa. Code §5.22(a)(4).  PECO further asserted that the Complaint is an unsupported and untimely Petition for Reconsideration that challenges the Commission's Order approving the Joint Petition for Approval of the CDS Agreement of PECO Energy Company and New Power Company, Docket No. A‑110550F0147, Order entered November 30, 2000.  (See, 52 Pa. Code §5.572(a) and (c) and Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553 (1985)).



PECO further asserted that a previous complaint of this nature, specific to the CDS program, was dismissed in Fitzgerald v. PECO, Docket No. C‑20016314 (Initial Decision February 27, 2002).  Accordingly, PECO requested that the instant Complaint be dismissed.



No Replies to New Matter or the Motion to Dismiss were filed by the Complainant.

On June 5, 2002, the ALJ issued an Initial Decision recommending that PECO's Motion to Dismiss the Complaint be granted. As mentioned above, the Complainant filed Exceptions to the Initial Decision, to which PECO filed Reply Exceptions.  The Complainant then filed a document entitled "Response to the Exceptions."

Discussion



The ALJ discussed the legal and factual circumstances involved in this proceeding (I.D., pp. 3-4) and made specific Conclusions of Law (I.D., p. 6).  These are adopted herein by reference, unless modified or reversed, expressly or by necessary implication, by this Opinion and Order.  



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the Parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).  



Also before discussing the Complainant's Exceptions, we will address whether the Complainant's Reply Exceptions filed on July 5, 2002, are properly filed.  We note that the Complainant has entitled this document " Response to Exceptions."  However, PECO filed no Exceptions in this proceeding, only Reply Exceptions to the Complainant's Exceptions.  The Complainant's Reply Exceptions are, in fact, a response to PECO's Reply Exceptions.  However, our regulations do not provide for the filing of responses to reply exceptions.  For these reasons, we determine that the Complainant's Reply Exceptions were improperly filed and will not be considered further.



In the Exceptions, the Complainant excepts to the ALJ's determination in the Initial Decision that the procedure by which the Complainant was enrolled with New Power without the Complainant's direct authorization.  The Complainant contends that the Complainant was sent a disclaimer form which the Complainant felt was unclear.  To support the arguments, the Complainant attached an article from the May 19, 2002 Philadelphia Inquirer. (Exc., pp. 1-2).  



In its Reply Exceptions, PECO contends that the Complainant failed to meet her burden of proof that PECO has violated any portion of the Public Utility Code, its tariffs, or any other regulation order or law over which the Commission has jurisdiction.  PECO further argues that the newspaper article that the Complainant submits as evidence is nothing more than the opinion of the author and does not address the validity of the Commission's actions.  PECO submits that the Complainant has been charged no more for electric generation service from New Power than if PECO had provided the service.  Therefore, payment for such service is required.  (R.Exc., pp. 1‑2).



In our consideration of these issues, we observe that the newspaper article attached to the Complainant's Exceptions will not be considered.  The Exceptions phase of a proceeding is not the proper avenue for the submission of evidence in a proceeding.  Furthermore, the article does not address this Commission's procedure for assigning customers to alternative suppliers.  It is irrelevant to our considerations here and will not be considered.  



Regarding the Complainant's argument that the process that removed the Complainant as a customer of PECO was flawed, we note the following.  By way of background, an overview of the 1996 Electricity Generation Customer Choice and Competition Act (Act) is presented in the cases of Larkin v. New Power Company, Docket No. C‑00014797 (Order entered on August 6, 2001; Initial Decision issued on June 26, 2001); Williams v. PECO Energy Company, Docket No. C‑00015347 (Order entered on August 6, 2001; Initial Decision issued on June 26, 2001); and Fitzgerald v. PECO Energy Company, Docket No. C-20016314 (Order entered on April 29, 2002; Initial Decision issued on February 27, 2002).

In the foregoing proceedings, it is explained that the purpose of the Act was to create a competitive electric generation market that would supply safe and reliable electric service at a reduced cost.  (66 Pa. C.S. §§2801 and 2802(3)-(7), (9) and (11)‑(14)).  To that end, the Act establishes a provider of last resort to supply electric energy to customers who do not choose an alternate electric generation supplier or who have chosen a supplier which fails to deliver electric energy to them.  (66 Pa. C.S. §§2802(16) and 2807(e)).  The Act also specifies that the provider of last resort for any particular customer will be the electric distribution company serving that customer or another electric supplier which is approved by the Pennsylvania Public Utility Commission as the provider of last resort default supplier for that customer.  (66 Pa. C.S. §§2802(16) and 2807(e)).  

In order to stimulate competition in Pennsylvania's electric generation market and to create a healthy market and to maintain safe and reliable electric service by several companies, this Commission, by a series of Orders, implemented the Act's provider of last resort provisions.

As stated in Fitzgerald, supra at pp. 2-3:  

A summary of the Commission's actions is set forth in the Commission's Order adopted November 29, 2000 and entered November 30, 2000 at Docket No. A-110550F0147 (November 30 Order).  By an Order entered May 14, 1998, the Commission required that a certain percentage of "PECO's residential customers, determined by random selection, be assigned to a provider of last resort default supplier other than PECO" (November 30 Order at 2-3).  Through various Orders, the Commission established rules for selecting a provider of last resort default supplier (Commission's November 30, 2000 Order at 2-3).  By its November 30 Order, the Commission authorized the transfer of about 22% (299,300) of PECO's customers "randomly selected from non-shopping residential customers, meaning those who have not chosen an alternate electric generation supplier" to a provider of last resort default supplier, and the Commission approved New Power as a provider of last resort default supplier (Commission's November 30 Order at 5).


In approving New Power as a provider of last resort default supplier, the Commission also ensured safeguards and benefits for customers transferred to New Power.  The Commission required that customers being transferred to New Power receive information about the transfer
 and that the information being sent to customers be reviewed by the Commission's Bureau of Consumer Services (November 30 Order at 24).  Furthermore, customers transferred to New Power were given certain rights including opting out of being a New Power electric supply customer by returning to PECO or choosing another electric supplier without any penalty or charge,
 receiving from PECO a consolidated bill which shows their New Power electric generation supply charges and their PECO electric distribution charges, negotiating payment arrangements with PECO for balances owed by them, and receiving a discount off PECO's shopping credit (2.02% for Rate R customers and 1.02% for Rate RH customers) through their last meter reading date prior to February 1, 2004 (Commission's November 30 Order at 5 

and 25).

In the matter now before us, the Complainant disputes a monetary charge related to being transferred to electric generation supplier New Power.  However, the transfer of customers from PECO to New Power was authorized by the Commission's Order of November 30, 2000.  Therefore, being transferred to New Power without the Complainant's knowledge or consent does not constitute any action by PECO or New Power in violation of the Public Utility Code, a Commission regulation or a Commission order.  (See Williams and, Larkin, supra).

Moreover, it appears that the Complainant exercised the right to opt out of participation in the Competitive Default Service (CDS) program on September 19, 2001, effective November 3, 2001, and that PECO processed the Complainant's request with an effective date of November 3, 2001.  Thus, the outstanding New Power charges are valid charges for generation service from New Power which the Complainant received as a result of the Commission-authorized transfer to New Power.  The Complainant does not dispute receiving generation service from New Power.



Regarding the Complainant's burden of proof, as the proponent of a rule or order of this Commission, the Complainant bears the burden of proof.  (66 Pa. C.S. §332(a)).  The Pennsylvania Supreme Court has held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  (Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (Pa. Cmwlth. 1950)).  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other side.  If a party has satisfied its burden of proof, it must then be determined whether the opposing party has submitted evidence of "co-equal" value or weight to refute the first party's evidence.  (Morrissey v. Commonwealth of Pennsylvania, Department of Highways, 424 Pa. 87, 225 A.2d 895 (1986)).  



Furthermore, any order of this Commission must be based on substantial evidence.  (Dutchland Tours, Inc. v. Pennsylvania Public Utility Commission, 337 A.2d 922, 925 (Pa. Cmwlth. 1975)).  The term “substantial evidence” has been defined by the Pennsylvania Courts as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  (Murphy v. Department of Public Welfare, White Haven Center, 480 A.2d 382, 386 (Pa. Cmwlth. 1994); Erie Resistor Corporation v. Unemployment Compensation Board of Review, 194 Pa. Super. 278, 166 A.2d 96, 97 (1961)).



In applying these criteria to the case now before us, we note that the Complainant has failed to state in the Complaint what portion of the Public Utility Code, the Commission's regulations or any order of this Commission that PECO has violated.  Furthermore, the Complainant has produced no evidence to substantiate that, since the Complainant was switched involuntarily to New Power, and since the Complainant is now again a customer of PECO, the Complainant should not be required to pay the outstanding charge to New Power.  On the contrary, the information presented in this proceeding establishes that the outstanding New Power charge was incurred during the time that the Complainant was in fact a customer of New Power and for generation service rendered by New Power.  PECO asserts that these outstanding New Power charges are no more than PECO would have charged for the same service during the same time period.  As stated above, the Complainant has not disputed receiving service from New Power for which the Complainant was billed during the time she was a New Power customer.  For these reasons, we will deny the Complainant's Exceptions and adopt the ALJ's recommendation to dismiss the Complaint.

Conclusion


We have reviewed the record as developed in this proceeding including the ALJ’s Initial Decision and the Exceptions thereto.  Based on our review, we conclude that the Exceptions of the Complainant are not meritorious and they will be denied; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Patrice Morel on June 15, 2002, to the Initial Decision of Administrative Law Judge Herbert Smolen issued on June 5, 2002, are denied. 



2.
That the document entitled "Response to Exceptions" filed by Patrice Morel on July 5, 2002, is dismissed without consideration, consistent with this Opinion and Order.



3.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted to the extent that it is consistent with this Opinion and Order.



4.
That the Motion of PECO Energy Company to dismiss the Complaint filed against it by Complainant Patrice Morel in Docket No. C-20027228 is granted.

5. That the Complaint of Patrice Morel against PECO Energy Company in Docket No. C-20027228 is hereby dismissed.

6.
That the Complainant shall pay to New Power Company any and all outstanding balances within 15 days of the date of entry of this Opinion and Order.


7.
That this matter be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 12, 2002

ORDER ENTERED:  Septmeber 13, 2002




� 	This Section is adopted in large part from pp. 1-3 of the Initial Decision, without further attribution.  


� 	The Complaint states that the amount of the outstanding charge due to New Power is $99.26.  In its Answer and New Matter, PECO states that the Complainant's current outstanding balance due to New Power is $118.62.  





	�	The long-term goal is to have 35% of PECO's customers receive electric energy from a supplier other than PECO either through the customers' choice of an alternate electric generation supplier or through the customers' transfer of last resort default supplier (November 30 Order at 6 and 23).  


	� 	See Appendix A which explains the service ("Competitive Discount Service") offered by New Power as the Commission-approved provider of last resort default supplier.  (66 Pa. C.S. §331(g) and 52 Pa. Code §5.408).  


	� 	The right to opt out means that a customer randomly selected for transfer from PECO to New Power will become a New Power customer unless the customer explicitly refuses to do so by stating that the customer wants to remain with/return to PECO or wants to have an electric supplier other than New Power or PECO.
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