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History of the Proceedings


On January 10, 2002, Clyde M. Wertz filed a complaint against PPL Electric Utilities Corporation.  In his complaint, Mr. Wertz alleged as follows:

I installed a service extension for power to our property.  I did not install a service extension for all properties bordering the service extension so that PP&L can collect a profit off of these customers. When It [sic] cost me $7, 075.47 to install extension.

Based on these allegations, Mr. Wertz requested the following relief:

I would like PP&L to pay me for the installation of this service extension which already has one additional customer tied to the extension which PP&L is collecting monthly electrical fees.



The complaint was served on PPL, and PPL filed an answer to it.  PPL averred that in 1996, Mr. Wertz excavated a trench that was required to install an underground electrical facility to extend service to his property from an existing PPL underground facility.  PPL further averred that under Rule 4 C of its tariff, the customer, Mr. Wertz, was responsible for excavation of the trench.  PPL further averred that under Rule 4 C, the trench belongs to and is maintained by PPL, and is available to PPL for further extensions of service.  Finally, PPL averred that under Rule 4 C, PPL is under no obligation to reimburse Mr. Wertz for excavation of the trench.  Under the heading of New Matter, PPL averred that any claim asserted by Mr. Wertz is barred by the three year statute of limitations at 66 Pa. C.S. §3314(a).



By notice dated April 11, 2002, the parties were informed that a hearing would be held on May 20, 2002.  The hearing was held as scheduled.  Mr. Wertz represented himself; PPL was represented by counsel.  The hearing resulted in a transcript of 63 pages; four exhibits were admitted into the record.

Findings of Fact


1.
Clyde M. Wertz lives at 227J Pleasant View Extension, Halifax, PA 17032.  That is the property at issue here.  (Tr. 8).  This property is his permanent residence.  (Tr. 20).



2.
Mr. Wertz bought the property in 1996, and built a house on it in 1997.  The property covers 28 acres.  The property is on Pleasant View Extension, which is a non-dedicated public access road.  (Tr. 9-11; Exhs. C-1, PPL-2).  It is a dirt road.  (Tr. 16).



3.
When Mr. Wertz decided to build his home, he approached PPL about receiving electricity.   A PPL employee told him that he would have to excavate a trench for the underground line from PPL's existing service to his home.  PPL insisted that the line be run under the road.  PPL told him that they would help him install the line itself.  (Tr. 17-19).  PPL initially wanted Mr. Wertz to extend the line an additional 150 feet but he refused to do so.  PPL eventually rescinded that demand.  (Tr. 14).  



4.
Mr. Wertz had the trench excavated and installed the line himself without assistance from PPL.   The cost of the excavation was $7,075.47.  That does not include the value of Mr. Wertz' labor.  (Tr. 14-15).   The length of the line is about 1,500 feet.  (Exhs. C-1, PPL-2). 



5.
PPL insisted that the line be run under the road itself.  This added to the cost of the project because the road had to be restored.  (Tr.  16).  By contrast, Commonwealth Telephone ran its telephone line in a separate trench that is on the opposite side of the road from the electric service.  Commonwealth's trench does not run under the road itself.  (Tr. 11-12, 15-17).  



6.
Later, another property was connected to the line constructed by Mr. Wertz.  The Roland property is between the beginning of the line and Mr. Wertz' property.  (Tr. 13-14, 43, Exhs. C-1, PPL-2).  Mr. Wertz would like PPL to refund to him the cost of the trench from its origin to the point of connection to the Roland property.   (Tr. 13-14).



7.
The trench was excavated in December 1996.  Mr. Wertz began to receive electric service in September 1997.  (Tr. 27-28).



8.
Mr. Wertz paid no money to PPL for the installation.  (Tr. 26).  He was charged nothing when PPL connected the Roland property.  (Tr. 29).



9.
It appears that Mr. Wertz filed an informal complaint regarding this matter during 2001.  (Tr. 32).



10.
To serve Mr. Wertz, PPL's line had to be extended to reach his property.  (Tr. 34-35).   PPL's tariff rule regarding line extensions (Rule 4 C. (1)(b) provides that when a customer installs facilities on PPL's side of the point of delivery to the customer, PPL becomes the owner of those facilities and is entitled to use those facilities to serve other customers.  (Exh. PPL-3).   PPL has had this same language in its tariffs since at least 1986.  (Tr. 54).



11.
If a customer can be served by an aerial line, PPL will not charge to extend such a line for a certain distance.  (Tr. 37, 57).  Had Mr. Wertz been served by an aerial line, he would have had to pay nothing toward the line extension.  (Tr. 57).



12.
PPL reasons that an underground line usually costs more than an overhead line and that the customer causing the additional expense should bear the expense.  PPL also notes that it bears the ongoing maintenance expense for the underground line.  (Tr. 55-56).

Discussion


As a preliminary matter, I must discuss the statute of limitations.  The Public Utility Code contains two sections establishing statutes of limitations.  In 66 Pa.C.S. §1312, the Commission may order refunds of overcharges only for amounts paid within four years of the filing of the complaint.  The Code also contains a general statute of limitations of three years that applies to other kinds of action.  66 Pa.C.S. §3314(a).  Here, because Mr. Wertz has paid no utility rate, the refund statute of limitations does not apply.  However, the three year statute of limitations does apply.   66 Pa.C.S. §3314(a) provides:

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.

The line in question here was installed in late 1996.  Mr. Wertz began receiving service no later than September 1997.   (Tr. 27-28).  Any complaint based solely on activities that occurred then clearly is barred by 66 Pa. C.S. §3314(a).  Thus, for example, PPL's requirement that Mr. Wertz install the service under the road rather than along the side of the road cannot be the subject of a valid complaint since that occurred more than three years ago.  



On the other hand, if the Roland property was connected to the line extension within the three years before Mr. Wertz filed his complaint, his claim that he is entitled to reimbursement from PPL as a result of that event is not barred by the statute of limitations.  The record is silent as to exactly when the Roland property was connected.  PPL does not appear to contend that it was connected more than three years before the complaint was filed.  Accordingly, I will review that claim on its merits.



Mr. Wertz argues that he is entitled to compensation from PPL because he installed at his own expense the line that PPL has since used to serve the Roland property in addition to Mr. Wertz.  PPL responds that its tariff, which has been in effect since before Mr. Wertz installed the line, does not require it to provide such compensation.

Public utilities are required to file tariffs, 66 Pa. C.S. §1302, and they are required to adhere to those tariffs.  66 Pa. C.S. §1303.  Tariffs can include schedules of rates, and all rules, regulations, practices or contracts involving rates, and such tariffs have the force of law and are binding on both the utility and its customer.  Brockway Glass Co. v. Pennsylvania Public Utility Com., 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981).  Here, the tariff rule (4 C. (1)(b)) on which PPL relies (Tr. 51) reads in pertinent part as follows:

C.
METHOD OF SERVICE

(1)
The Company furnishes and installs all electric service line facilities extending from its distribution supply lines at or near the customer’s property line to the customer’s point of delivery using normal construction for load conditions according to Company standards except as follows:

. . . .

(b)
The customer provides all mechanical facilities on his property, other than poles and guys, which are required to accommodate the installation of the Company’s electric facilities. All electric facilities, and all mechanical facilities installed by the customer on the Company’s side of the point of delivery which are not in, on or under buildings shall, after installation, be owned and maintained by the Company and be available for further extension.

This section is ambiguous at least.  The first sentence of the section applies only to "mechanical facilities on his property."  "His" here refers to the customer.  Because the line in this case was not installed on the property of Mr. Wertz, but under a road which he does not own, the first sentence of the tariff provision was inapplicable.  PPL was not legally justified under this provision when it demanded that Mr. Wertz pay for the installation at his expense.  Nevertheless, Mr. Wertz cannot maintain a complaint on that basis because too much time has elapsed since the event.  On the other hand, the second sentence of the section does support PPL's position here.  It clearly states that all facilities installed by the customer on PPL's side of the point of delivery which are not in, on or under buildings, become PPL's property and available for further extension.  The trench at issue here is clearly a mechanical facility installed by Mr. Wertz on PPL's side of his point of delivery.  Thus, it became the property of PPL and available for extension, i.e., it could be used to serve other customers, such as the Roland property. 



A very recent Commission decision requires further discussion here.  In Stephen J. Forman v. Philadelphia Gas Works, Docket No. C-00015038 (Order entered April 18, 2002), Forman filed a complaint alleging that PGW had improperly required him to tender an advance to fund a gas main extension to certain residential rental properties owned by Forman.  The ALJ concluded that PGW’s tariff failed to conform to Commission guidelines regarding line extensions found within the Commission’s Regulations governing water service extensions.  (52 Pa. Code §65.22).  Therefore, the ALJ directed PGW to amend its tariff to create an appropriate refund mechanism.  The Commission essentially agreed with the ALJ:

As to this particular matter, even though the water service Regulations are not, by their terms, applicable to gas utilities, they do provide general guidance as to how individual line extension complaints should be analyzed for other industries.  Therefore, we will direct the Respondent to address, in its restructuring proceeding, whether it should be required to include general provisions in its line extension tariff providing for refunds to customers whenever additional customers are subsequently added to the extensions.  

(Forman, slip op. at 3).  This is the same situation as exists here.  PPL's line extension tariff does not provide for refunds to a customer who pays to extend a PPL line when additional customers are connected to the line.  Since Forman appears to be precedential for all fixed utilities, I conclude that I should order PPL here to revise its tariff in a similar manner.  This last result does not assist Mr. Wertz here.  PPL's Rule 4 C. (1)(b) is contained in a duly filed and accepted tariff.  It is a "Commission‑made rate."  Commission-made rates may not be changed retroactively.  Cheltenham & Abington Sewerage Co. v. Pennsylvania Public Utility Com., 344 Pa. 366, 25 A.2d 334 (1942), app. dis. 317 U.S. 588, rehearing den., 317 U.S. 707, cert. den. 317 U.S. 588 (1942).  Thus, while PPL may be required to change its tariff prospectively, it cannot be ordered to compensate Mr. Wertz for a past event.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding by virtue of 66 Pa. C.S. Chapters 13 and 15.



2.
Except for Mr. Wertz' claim that he is entitled to compensation from PPL because he installed at his own expense the line that PPL has since used to serve the Roland property, all of Mr. Wertz' claims herein are barred by the applicable statutes of limitation, 66 Pa. C.S. §3314(a).



3.
Mr. Wertz is not entitled to compensation from PPL for his installation of the line that PPL has since used to serve the Roland property because PPL's tariff provides, and has provided continuously since at least 1986 that :

All electric facilities, and all mechanical facilities installed by the customer on the Company’s side of the point of delivery which are not in, on or under buildings shall, after installation, be owned and maintained by the Company and be available for further extension.



4.
This complaint should be dismissed.



5.
 The Commission ruling in Stephen J. Forman v. Philadelphia Gas Works, Docket No. C-00015038 (Order entered April 18, 2002), requires that PPL be ordered to revise its line extension tariff to provide for refunds to a customer who pays to extend a PPL line when additional customers are connected to that line. 

Order


THEREFORE, IT IS ORDERED:



1.
That the complaint of Clyde M. Wertz v. PPL Electric Utilities Corporation at this docket is dismissed with prejudice.



2.
That within 60 days of the date of the final order in this proceeding, PPL shall revise its line extension tariff to provide for refunds to a customer who pays to extend a PPL line when additional customers are connected to that line. 

Date:  August 22, 2002



___________________________








Michael C. Schnierle








Administrative Law Judge
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