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HISTORY OF THE PROCEEDINGS


On January 24, 2002, Constantine Daskalakis (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant essentially alleged that he was overbilled, that the Respondent shut off the gas on December 28, 2001 without notice, that the meters were mixed up, and that the Respondent had been constantly unresponsive to his complaints.  He asked that the Commission investigate the Respondent’s practice.



On February 25 and April 16, 2002, the Respondent filed an answer and a supplement to the complaint.  The Respondent alleged that on December 28, 2001, it responded to the Complainant’s gas leak report but that no gas leak was found.  The gas was shut off as a precautionary measure until its non-emergency personnel could further inspect and perform any needed repairs.  On December 31, 2001, the Respondent visited the Complainant’s residence and discovered that the Complainant’s meter may have been switched with another tenant.  On March 29, 2002, the Respondent completed its investigation, finding that the Complainant's meter (No. 1452464) had been switched, that, to correct the meter switching, the Respondent canceled all the Complainant’s bills and rebilled him for the period between October 15, 2000 and March 13, 2002, and that it tried to resolve this error in a reasonable way.  



On June 14, 2002, a telephonic hearing was held on the complaint.  The Complainant proceeded unrepresented.  The Respondent was represented by Margaret Flores, Esquire.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes service at 919 S. 8th Street, Apartment D, Philadelphia, Pennsylvania (N.T. 3).



2.
He moved into this apartment on October 14, 2000 and lives at this address alone (N.T. 5, 6, 9, 10).



3.
In 1989, the building at the address above had only three apartments, A, B and C, whose meter was 1452464.  The fourth apartment D and a new meter, No. 1583911, for this apartment were added on December 22, 1999.  There were leaks on service lines and hot water heaters that had to be fixed in apartments A, B and C, but after the repairs were done, apartments A and D were not connected to the meters on December 22, 1999 (N.T. 16-18).



4.
In October 2000, when the Complainant called the Respondent to have service put in his name, for unknown reasons, the gas in his apartment had already been on (N.T. 18, 19).



5.
On December 28, 2001, the Respondent visited the Complainant’s apartment to investigate a gas leak, but it found no leak.  It then turned the gas on (N.T. 20, 21).



6.
Also on December 28, 2001, the Respondent visited apartment A.  It found that the gas service was on, but that it could find no one responsible for the gas.  The Respondent then shut off the service to apartment A (N.T. 21, 22).



7.
On December 31, 2001, the Respondent came back to the Complainant's apartment because the shut-off mentioned in paragraph 6 affected the Complainant's apartment (N.T. 21, 22).



8.
On March 29, 2002, the Respondent came back to the Complainant’s apartment to verify the meters and found that the meters, 1452464 originally servicing apartment A and 1583911 which was added in December 1999 to service apartment D, were switched (N.T. 38, 39).



9.
The Respondent cancelled the Complainant’s bills based on meter No. 1583911 and rebilled him based on meter No. 1452464 from October 14, 2000 to March 13, 2002, the dates on which the service to the Complainant was established and the switch of meters was verified.  For this period, the Complainant consumed 1,333 ccf and was billed $1,717.06 (N.T. 24-28).



10.
As of April 15, 2002, the Complainant owed the Respondent $1,223.02 (N.T. 41, 42).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent is responsible for the problem described in his complaint.  



Essentially, the Complainant testified that he was one of the tenants living at 919 S. 8th Street, Philadelphia, and that he occupies Apartment D which has a separate meter and other tenants occupy Apartments A, B and C, and share another meter.  He moved to this address on October 14, 2000 and ever since, because of the two meter mix-up, he has paid for gas consumed in the Apartments A, B and C and other tenants paid for his.



The Respondent testified that on December 28, 2001 it came to the Complainant’s residence to investigate a gas leak but that no leak was found.  It then turned the gas on.  Also, on December 28, 2001, the Respondent visited Apartment A and found that the gas service was on, but that it could find no one responsible for the gas.  The Respondent then shut off the service to Apartment A.  Instead of shutting off the service to Apartment A, the Respondent actually shut off the gas to the Complainant’s Apartment D.  The Respondent found and, three months later, verified that the meters were switched.



To remedy this situation, the Respondent cancelled all the bills the Complainant received between October 14, 2000 and March 13, 2002 (N.T. 24-26) under the wrong meter and rebilled him based on actual meter readings.  Because the Complainant’s meter and the meter of the other tenants were read with automated meter reading devices, the mix-up posed no problems for the Respondent.  It just rebilled the Complainant based on the gas consumed in Apartment A, waiving all financial charges and giving him an allowance of $32.  The Respondent made these steps to make sure that the charge was fair and reasonable for both the Complainant and the Respondent.



The Commission’s regulations, 52 Pa. Code §56.14, provide:

When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:

    (1)
The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.

    (2)
The period of payment agreement may, at the option of the ratepayer, extend at least as long as:


   (i)
The period during which the excess amount accrued.


  (ii)
Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



Under the Commission’s regulations above, the Respondent is entitled to render a makeup bill for previously unbilled utility service resulting from, as here, utility billing error, and the Complainant has an option to pay which is fair and reasonable to both parties.  Of course, the Complainant should not be punished by requiring him to pay either the financial or the late payment charges because these were not caused by the Complainant’s fault but by the Respondent’s meter mix-up.



About the arrearage of $1,223.02, because the amount was accumulated without the Complainant’s fault, I will direct him to pay $30 a month on the arrearage in addition to his monthly bill.  The arrearage will be paid off in about 40 months.

CONCLUSION OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.

ORDER



THEREFORE



IT IS ORDERED:



1.
That the complaint of Constantine Daskalakis against Philadelphia Gas Works at Docket No. F-00982198 is sustained in part.



2.
That the Respondent shall waive all financial and late payment charges.



3.
That the Complainant shall pay monthly the current bill and $30 on the arrearage until the makeup bill of $1,223.02 or any arrearage is paid in full.

Date:         August 28, 2002        

______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”





1
5

