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HISTORY OF THE PROCEEDING



On February 28, 2002, Clarissa Mitchell (“Mitchell” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  The Complainant alleged the following:  that the Respondent threatened to terminate her service on January 8, 2002 and February 11, 2002; that a customer reading was hand delivered to the Respondent’s office on January 7, 2002; that the Respondent refused to accept the customer reading and that the Respondent is overcharging the Complainant.  The Complainant has requested that the Commission “provide proof of the secured party creditor status, if this is possible, so that remedies for damages and claims can be made.  If a hearing is to be scheduled for this purpose, it would be appreciated in person, face-to-face.”



On March 29, 2002, the Respondent, through its attorney, filed an Answer, New Matter and a Preliminary Motion to Dismiss Complaint.  In the Answer, the Respondent denied that it overcharged the Complainant.  The Respondent averred that the Complainant has not allowed it access to the property to secure an actual meter reading for an extended period of time.  Consequently, the Respondent believes that it has properly billed the Complainant under the circumstances.  The Respondent averred that it made numerous attempts to schedule meter reading appointments to no avail.  At the time the answer was filed, the Complainant’s account balance was $1,713.40.  The Respondent denied receiving payment from the Complainant for services rendered.  The Respondent’s last recorded payment from the Complainant was on March 22, 2000 in the amount of $413.00.  In the New Matter, the Respondent cited the Commission’s regulation at 52 Pa. Code §57.24, which states that the public utility shall have access to its meters, service lines and other property owned by it on its customers’ premises.  In addition, the Respondent cites 52 Pa. Code §56.12(4) and Black v. PECO Energy Company, Docket No. C-00956885 (Order entered March 6, 1996) to support the position that the meter should be read by the utility company at least once every six months.  The Respondent stated that it can terminate Complainant’s service for failure to make payments and for unreasonable refusal to permit access to its meters pursuant to 52 Pa. Code §56.81.  The Respondent requested that the complaint be dismissed and the Complainant be ordered to provide access to the property and the meter.  Furthermore, the Respondent requested that an Order be entered directing payment and authorizing the Respondent to terminate service if payments are not made.



In the Motion, the Respondent stated that the issue in the complaint is whether legal tender has been proffered as payment for services rendered.  The Respondent averred that the Commission does not have jurisdiction to determine what constitutes “legal tender."  The Respondent stated that the Complainant admitted that she unreasonably denied the Respondent access to the meter and only provided periodic customer readings.  The Respondent attached the decision in Highsmith v. PECO Energy Company, C-20016286.  The Respondent moved to dismiss the complaint based on its insufficiency with respect to form and substance, in the interests of judicial economy and in the interest of the rate-paying public.



The Respondent also attached a copy of the envelope that it sent to the Complainant with its Answer and New Matter and Motion.  The envelope was marked “REFUSED FOR CAUSE WITHOUT DISHONOR-UCC 3-501, 2-201 & 1-201-WITHOUT PREJUDICE 
 DATE March 30, 2002.”



It should be noted that the hearing notice sent by the scheduler was returned to the Commission with the same notation.



The presiding officer issued a prehearing order dated June 17, 2002.  In the prehearing order, the presiding officer noted that the hearing would be cancelled if the Complainant refused to accept service of the prehearing order.  In addition, a note, stating that the hearing would be cancelled if the order was returned, was typed on the front of the envelope sent to the Complainant.



The Complainant crossed out her name, address and the note and refused to accept the prehearing order.  The envelope containing the prehearing order was received in the Philadelphia Regional Office on or about July 2, 2002. 



The presiding officer sent correspondence to the parties, dated July 11, 2002, indicating that the hearing was cancelled since the Complainant refused to accept service of the prehearing order.  It was noted that a decision would be rendered without a hearing.



On the morning of July 15, 2002, Clarissa Mitchell appeared at the Philadelphia State Office Building.  She was told that the hearing had been cancelled and she was given a copy of the July 11, 2002 letter.



The record in this case consists of the pleadings, the prehearing order, dated June 17, 2002 and the presiding officer’s letter, dated July 11, 2002.

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint. Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Respondent filed a Motion to Dismiss the complaint on the grounds that the complaint was filed for an improper purpose, that it attempts to further perpetrate fraudulent and illegal acts and that it is a waste of the parties’ and the Commission’s resources.



The Complainant did not file a response to the Motion. 



In light of the Complainant’s actions in this case, the Motion is granted.  The Commission's regulations provide for the utility to read the meter at least every six (6) months.  52 Pa. Code §56.12(4)(ii).  Pursuant to 52 Pa. Code §56.12(4)(iii), the utility is required to obtain an actual meter reading at least once a year to verify the accuracy of the estimated or ratepayer readings.  The Complainant has the burden of proving that the allegations in the complaint are true.  However, the Complainant cannot refuse to respond to the Respondent and refuse to accept service of documents related to her case.



Pursuant to the Commission’s regulation at 52 Pa. Code section 5.201, the Commission sends the parties hearing notices which specify, among other things, the time, date, location of the hearing and the presiding officer’s name, address and telephone number.  In this case, the Complainant returned the hearing notice with the notation on the envelope: “REFUSED FOR CAUSE WITHOUT DISHONOR-UCC 3-501, 2-201 & 1-201-WITHOUT PREJUDICE 
 DATE May 24, 2002.”



The file contains a copy of the envelope that the Respondent sent to the Complainant with its Answer and New Matter and Motion.  The envelope was marked “REFUSED FOR CAUSE WITHOUT DISHONOR-UCC 3-501, 2-201 & 1-201-WITHOUT PREJUDICE 
 DATE March 30, 2002.”



On June 17, 2002, the presiding officer sent a prehearing order which contained, among other things, the time, date, location of the hearing and the presiding officer’s name, address and telephone number.  It was also noted in the prehearing order and on the front of the envelope that the hearing would be cancelled if the Complainant returned the prehearing order.



On or about July 2, 2002, the envelope containing the prehearing order was returned to the Philadelphia State Office Building with the following notation beside the information that was crossed out:

 REFUSED FOR CAUSE WITHOUT 

 DISHONOR-UCC 3-501, 2-201 & 

 1-207 WITHOUT PREJUDICE

 DATE: June 18th, 2002

“Under Duress”



The information in capital letters was stamped or typed on the envelope.  The other information was hand written.  In addition, under the return address the following information was stamped or typed: “ZIP CODE EXEMPT, UNACCEPTABLE & DISHONORED PRESENTMENT, UNDELIVERABLE, RETURN TO SENDER, INSUFFICIENT SERVICE."

 

It should be noted that the Complainant stated that she was zip code exempt on the complaint.  The prehearing order was sent with the zip code and without the zip code.  It is not clear which order was returned since the address was blacked out.  In addition, on the complaint form in the space for the home and work telephone numbers, the words “not volunteered” were inserted.



The Complainant did not call to state that she wanted to have a hearing.  The Complainant did not indicate on the envelope that she wanted to have a hearing.  Therefore, the hearing was cancelled.  The Complainant has the burden of proof pursuant to 66 Pa. C. S. section 332(a).  In this case, the Complainant refused to accept service of the following documents:  the answer and the new matter from the Respondent in response to her complaint, the hearing notice and the prehearing order.  Since the Complainant did not provide the Commission with her telephone or electronic mail address, she could not be reached to determine whether she knew the time and date of the hearing.  Furthermore, it was not clear that she wanted to have a hearing.  After she was notified that the hearing would be cancelled if she returned the prehearing order, she returned it without mentioning that she wanted to have a hearing.  Based on her actions, it is logical to conclude that she did not want a hearing.

Section 703 Fixing of hearings

…

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



Section 703(b) authorizes the commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  The Commission incurs costs to hold a hearing.  If a Complainant does not accept documents from the other party and the Commission, it is reasonable to assume that the Complainant is not interested in pursuing the complaint.  In this case, the Complainant was informed that the hearing would be cancelled if the prehearing order was returned.  By returning the prehearing order, the Complainant was agreeing that the hearing should be cancelled.  Consequently, the Respondent’s motion to dismiss the complaint in the interest of judicial economy and in the interest of the rate-paying public is granted.  Furthermore, the complaint is dismissed pursuant to 66 Pa. C. S. §703(b) without a hearing.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b) 

ORDER



1.
That the complaint filed by Clarissa Mitchell against PECO Energy Company at Docket C-20027037 is dismissed in its entirety.



2.
That the record in this case be marked closed.

        August 29, 2002          

___________________________________

Date





CYNTHIA WILLIAMS FORDHAM






Administrative Law Judge
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