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Procedural History



On August 27 2001, Samuel H. Henley (Henley, Complainant or Customer) filed this complaint against the Philadelphia Gas Works (PGW, Company or Utility).  Henley avers that he received a bill for a $8000.00 from PGW.  He alleges that around 1994 when PGW began installing AMRs (Automatic Meter Readers) in his neighborhood, he made two appointments with PGW to have one installed but that PGW did not keep these appointments.  He further alleges that after PGW finished the rest of the neighborhood, the PGW technician no longer came to read his meter, and that PGW started sending estimated bills.  He avers that he paid these bills every month.  Henley alleges that PGW did not make any mandatory 6-month readings either.  Henley avers that six months before filing this complaint, he brought the situation to PGW’s attention because the meter flipped over and was way off from the estimated readings he had previously received.  His next bill was for $8,000.00.



He alleges that PGW is responsible for the amount of this bill.  He opines that this matter is negligence on the part of PGW.  Moreover, he is retired and on Social Security, and payment on this bill over and above his current bill would put a tremendous strain on him.  PGW has now installed an AMR on his meter, and he is more than willing to pay his current bill.  



Henley wants the PUC to order PGW to accept the responsibility for the amount and absorb it. 



The Office of Administrative Law Judge (OALJ) undertook mediation review of this case from August 31 until December 5, 2001.



On October 2, 2001, PGW filed its Answer to the Complaint.  PGW denies the averments as to its responsibility for billing at the service address.  PGW avers that its records show that it sent estimated bills to Henley for 74 months, and that it recalculated the bill for the amount underbilled for that time period.  PGW attaches a listing of billings and payments to its complaint as Exhibit A, and a copy of a Bureau of Consumer Services (BCS) decision dated July 30, 2001 as Exhibit B.  PGW avers that the BCS decision provided Henley some relief in the waiver of late fees and reducing the arrearage by $1550.00, and also ordered him to pay monthly current bills plus $100.00 towards the arrearage.



December 12, 2001, OALJ issued a hearing notice scheduling an Initial In-Person Hearing to be held on this case in the Philadelphia State Office Building on Monday, February 4, 2002, at 10:00 a. m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On January 11, 2002, the ALJ served a Prehearing Order establishing procedures to be followed before and during the hearing.



The hearing was held as scheduled.  A transcript of 84 pages was created.  Henley appeared and represented himself.  He gave testimony, and also called his wife, Phyllis Henley, as a witness to corroborate some of his statements.  PGW appeared and was represented by Laureto Farinas, Esq.  He called one witness, Linda Pereira, who sponsored four exhibits, which were admitted to the record as:  PGW 1 (billing information from 07/18/97 to 01/17/02); PGW 2 (meter reading query); PGW 3 (documents with BCS decision); and, PGW 4 (account financial history).



At the time of the hearing, the record was left open to allow Henley to submit copies of his bills if he wanted to have them included in the record.  If he did submit copies of his bills, he was to send a set to Farinas for PGW, a set for the ALJ, and two sets to be included as exhibits with the transcript.  As it turned out, Henley did not submit any copies of any of his bills for the record.  The record was closed by Order of July 18, 2002.

Findings of Fact


1.
The Respondent is Philadelphia Gas Works (PGW), which is a municipal entity that provides natural gas service to customers within the boundaries of the City of Philadelphia.



2.
The Complainant is Samuel Henley whose address at the time of the hearing was 816 S. 56th Street, Philadelphia, PA 19143.  He was and is a residential customer of PGW at that address.



3.
Prior to 1994, the meter reader would come to Henley’s residence once a month, and when he could get in he would read the meter.  When he could not get in because Henley was away, he would leave a card, and Henley would read the meter, put it on the card and send it in.  Tr. 5-6



4.
Around 1994, Henley noticed that PGW was installing automatic meter readers (AMRs) in the neighborhood, and he wanted to have one because he was frequently away.  He requested an AMR from the Company by phone, and made an appointment for PGW to install one.  PGW said they would have to have the leeway of an afternoon or a morning for the appointment.  Henley made an afternoon appointment, and he stayed home from noon until 6:00 p.m., but no one came from PGW.  Tr. 6



5.
Henley made another appointment, and the same thing happened—he stayed home from 12:00 to 6:00 p.m., and no one came from PGW.  He may have made a third appointment.  Tr. 7, 79-81



6.
The meter reader came once or twice after that, but then stopped coming, and Henley noticed that he had begun to get estimated bills, which then continued for about 70 months.  Occasionally, the bills had a message about the need to get an actual reading, and asked that he call and make an appointment, but he did not do that because of his previous experience.  Tr. 7-8



7.
Prior to February 2001, the last actual reading the Company got for this customer was on December 1, 1994.  Tr. 38



8.
Henley relied on the accuracy of PGW’s estimating procedures, comparing them to PECO’s which he feels are reasonably accurate.  He opined that PGW should be able to and was making fairly accurate estimates.  Id.


9.
He then noticed that he got a very small reading that seemed far out of line with the readings he had been getting.  So he went to the PGW office and presented the reading to a representative, who said he would have someone come out and read the meter.  Henley agreed with this.  Tr. 8-9



10.
The meter reader came, and told him that the meter had flipped over, meaning that it had reached the highest possible number, and had gone back to zero, and started registering from there again.  Tr. 9.  The meter reader took a current reading, and added a reading from a prior time all the way until when it flipped over and all the way to where it registered at the present.  The next bill he got was close to $8,000.00.  Tr. 9



11.
PGW’s records show that an actual meter reading of 2361 was taken on Henley’s meter on February 6, 2001.  The computer then interpolated a reading of 2436 on February 15, 2001, for billing purposes.  Tr. 38; PGW 2 at 1.  PGW sent Henley a system estimate bill for $7,748.70 for the usage period 01/18/2001-2/15/2001, with a payment date of 03/14/01.  PGW 1



12.
The meter in use during this period has been taken out.  Henley was told that the only way he could have that meter tested was to pay a fee, which he did not do, because he did not feel he should have to pay a fee for testing as to accuracy.  Tr. 10



13.
On April 18, 2001, Henley’s old meter was changed out, and a new meter equipped with an AMR was installed.  He does not challenge billings after that based on the AMR readings.  Tr. 15-17



14.
On or about July 30, 2001, the Bureau of Consumer Services (BCS) issued a decision on informal complaint at BCS No. 0911800.  BCS found that PGW had not read Henley’s meter for 74 months but found the bills were correct as rendered.  It directed PGW to waive certain late payment charges and to deduct an amount in recognition that the customer had not received sufficient information to judiciously manage gas consumption as necessary.

Discussion


The legislature passed the Natural ‘Gas Choice and Competition Act, codified at 66 Pa. C. S. §§ 2201-2212, which became effective on July 1, 1999, to provide for the restructuring of the natural gas industry in Pennsylvania.  Commencing July 1, 2000, public utility service being furnished by a city natural gas operation within its municipal limits, i. e., PGW, became subject to the regulation and control of the Commission.  66 Pa.C.S. §2212(b).  As part of the restructuring process, however, certain preexisting items, such as the tariff, were allowed to continue in effect until the completion of PGW’s restructuring case, which was to be filed no earlier than December 31, 2001, and no later than July 1, 2002.  66 Pa. C. S. §2212 (c), (d), (g).  The restructuring case has been filed but not completed.  However, the Public Utility Code now applies to PGW and its customers.



For the time being, aside from the Public Utility Code, PGW’s tariff is the primary source of authority on its customer relations.  PGW’s own tariff requires that it use its best efforts to get an actual customer read at least every 6 months where there is not an AMR in place.  Section 3.21(c).  The Commission’s regulations has a similar although more extensive requirement.  56 Pa. Code §56.12(4).  The Commission’s regulations on Residential Service for Gas, Electric and Water utilities found at Chapter 56 of Title 52 of the Pennsylvania Code come into play where PGW’s tariff is silent.  Thus, both the PGW tariff and Commission’s regulations may be examined in relation to this case.  However, neither counsel for PGW nor its witness ever referred to or cited PGW’s tariff or the regulations.  Counsel for PGW provided citations upon request by the ALJ.  The Complainant relies on PGW’s tariff requirement to read customer’s meters every 6 months.



The Commission clearly has jurisdiction to hear this complaint because it was filed in August 2001, many months after the effective date of the legislation that created the Commission’s authority over PGW.  The question is what power can be exercised with regard to events that occurred prior to July 1, 2000.  The Commission’s statute of limitations is 3 years from the date at which liability arose.  66 Pa.C.S. §3314(a).  Other statutes of limitations are codified in Pennsylvania law.
  I will assume that the Commission’s statute of limitations applies, and that by analogy, as a general rule, the Commission may consider events up to three years before the filing of a complaint.  Here, that time period would cover the allegations about recent events, but it would not cover the entire time period that Henley received service from PGW without receiving a meter reading or installation of an AMR.  On the other hand, if a statute of limitations, or the statute of limitations concept is to be applied here, it must be determined what the cause of action is, and when it arose.



PGW issued its make-up bill for $7,748.70 to Henley on February 15, 2001 for payment by March 19, 2001.  Henley filed his informal complaint on March 6, 2001, and a decision on the informal complaint was issued on July 30, 2001.  Henley then filed this formal complaint on August 27, 2001.  The three-year statute of limitations would reach back into 1998.



Generally, the statute of limitations is used as an affirmative defense by the Respondent, and it should be pled as New Matter in response to a complaint.  In this case, that would be PGW, but it does not appear that any application of the statute of limitations would benefit PGW here.  On the other hand, if PGW’s bill to Henley were to be regarded as the cause of action, then to the extent that PGW is attempting to collect for more than three years of past usage, a statute of limitations of three years might benefit 

him.  PGW’s Exhibit 1 covers bills from mid-1997 to the first two months of 2002.  

PGW’s Exhibit 2 at 5 covers between 6 and 7 years, from December 1, 1994 through February 15, 2001.



PGW completed litigating its first base rate increase request before the Commission in 2001.  PUC, et al. v PGW, R-00006042, et seq.  Evidence submitted for the record in that case provided some relevant background for this case, namely, A Stratified Management and Operations Audit of Philadelphia Gas Works, admitted to the record as Administrative Counsel Exhibit 1 (Admin. Cnsl. 1).  In July 1999, PGW implemented a new Billing Collection and Customer Service (BCCS) computer based program, which the audit report characterizes as “flawed” and “disastrous”, “which resulted in…loss of integrity of customer records, and poor customer service…”.  “In the fall of 2000, personnel were still trying to correct over 10,000 customer billing exceptions created by the BCCS conversion.”  Admin. Cnsl. 1 at VIII-1, VIII-14 – VIII-15XI-1, XI-5 – XI-9.  Much of the more recent billing activity in this case took place during this time period.



Since PGW now comes within the Commissions jurisdiction, the allegations of this complaint fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, including PGW.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).  Counsel for PGW relied on PGW’s tariff or the Commission’s regulations.  However, complainant relies on the requirement in PGW’s tariff that it read the meter regularly or at least one every 6 months.  Id.



As the complainant, Henley has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Finally, the Commission must be cautious about the use of hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



The evidence in this case clearly shows that PGW did not meet its duty as a provider of public utility service to read Henley’s meter regularly.  The evidence also shows that Henley gave PGW reasonable opportunity to install an AMR when it was performing this work in his neighborhood, but that PGW did not respond properly by failing to keep two appointments.  Tr. 6-7, 79-81.  PGW then discontinued sending a meter reader to Henley’s address, and issued only estimated bills to Henley from that time until March 2001.  Tr. 7-8; PGW 1.  Therefore, the complaint must be sustained.



However, granting Henley the relief he seeks is another matter.  Henley wants the PUC to tell PGW that the large arrearage it claims is PGW’s own responsibility because it was caused by its own neglect, and that PGW must absorb the entire arrearage that it claims.  Tr. 11; Complaint.  In effect, Henley seeks an equitable remedy equivalent to an award of monetary damages.  This form of relief is simply not available through the Commission.  The Commission does not hear negligence actions and it does not award compensatory money damages.  Such actions and relief are to be sought through the Courts.  The jurisdiction of the Courts and the Commission run concurrently, and the Commission’s jurisdiction is cumulative and in addition to rights of action or remedies in equity or under common or statutory law.  66 Pa. C. S. §103 (c); See, e. g., Feingold v. Bell of Pennsylvania, 383 A.2d 791, 477 Pa. 1, Sup. 1977.  The Commission is authorized by the Public Utility Code to enforce its various provisions and its own regulations.  66 Pa. C. S. §501.  It has done this primarily through directing refunds or credits, or corrective actions such as canceling or suspending certificates, and by assessing civil or criminal penalties.  See, e. g., 66 Pa. C. S. §§1314 and 3301, 3302.  Also, as a general principal, customers must pay for their consumption, because if they do not, the cost is spread to all other customers through rates.  So, Henley’s primary request for relief must be denied.



Henley also disputes the amount of the arrearage.  He asserts that it does not reflect his usage, or the payments, as much as $200.00 a month, he made on his bills during the years he received estimated bills.  Henley had brought many of his bills to the hearing with him, but had made no copies.  He had bills going back to 1993, and there were so many that he did not copy them.   So, he did not put them into evidence.  He was given the opportunity to submit copies of his bills after the hearing, but the ALJ never received any copies.  Tr. 76-77



Henley argues that $8,000.00 over four years is almost $2,000.00 a year on top of the amount he has already paid in estimated bills which he believed to be close to accurate.  While he cannot challenge the claimed arrearage based on a meter test, he does dispute the overall amount.  He testified that it is just he and his wife in the residence, and that they do not use their central heating system, but instead use space heaters, which they turn off when they go out.  Tr. 10.  He asserts that he should have no responsibility for the claimed arrearage for gas consumption sought by PGW because it accrued through PGW’s own negligence.  Tr. 11; Complaint.



Henley generally has a good payment record on his account.  He did stop paying for four months in 1991, after he had filed the informal complaint.  He states that someone either at PGW or at the PUC told him not to pay until the dispute was resolved.  Tr. 29-30



In Chapter 56 proceedings, where hearings are held on an appeal of a BCS decision, BCS decisions are to be given de novo review.  52 Pa. Code §56.174(4)(ii).  To my knowledge, the PGW tariff is silent on the kind of review to be given.  Here the BCS decision sets forth the amount of the initial make-up bill as $7,748.70, and the account balance as of July, 2001 as $9087.46.  Moreover, the BCS decision does direct deletion of certain late payment charges, and it does allow Henley a 20% deduction based on his lack of opportunity to manage his gas consumption so as to reduce it because his bills did not accurately reflect his usage.  At the hearing, PGW claims $6857.90 as the final amount due and owing, which it avers was produced by deducting the late payment charges and the 20% allowance from the July 2001 account balance as directed by BCS.



BCS concluded that the bills are correct as rendered.  I cannot agree with this finding for the reasons set forth in the following discussion, primarily that PGW did not adequately support these numbers on the record.  Under these circumstances, I am unwilling to completely adopt or affirm the BCS decision.  The Commission has ruled that the BCS decision should only be changed if good cause is shown, and in this case, I conclude that Henley has shown good cause by showing PGW’s dereliction in not properly reading his meter for a period of more than six (6) years, and in disputing the final bill as calculated by PGW.



PGW does establish that it inaccurately estimated Henley’s bills.  If one compares the AMR consumption meter readings with estimates for the same months, there is consistently enough difference to show that both underestimation and overestimation occurred.  



However, PGW’s rebuttal case has serious flaws.  First, the numbers don’t add up.  Second, there is no running balance to integrate the billed amounts with payments made, and to also to check against.  There is no support for certain numbers.  Finally, the gas analysis does not work well in this case because the two time periods used for comparison are not similar enough to be used effectively this way.



PGW was asked to explain the discrepancy between its make-up bill on February 27, 2001 ($7,748.70) and the balance as of July 30, 2001 ($9,087.46) in the BCS decision.  The explanation was:

“What I’m showing is when the bill was prepared on February 17th for the $7,748.70 there was a balance on the account of $581.30 which brought it up to the $8,330 that was on that bill that was due in March.  He had since then bills issued after that.  One for $210.89, another one for $421 plus late payment charges that were accrued during that period of time bringing that balance up to that $9,000 [$9,087.46] balance.”

Tr. 58-59



First of all, although it does appear on PGW 4, there is no source for the “balance on the account of $581.30,” no explanation of it, and no way to check its corrections.  Aside from PGW’s claim for $6,857.90, this is the first and only balance information given by PGW in this record.  Second, the figures included in this paragraph plus late payment charges, see PGW 4, add up to $9,206.92, which is more than the July balance in the BCS decision.  Third of all, there are three more bills up to the one due July 19, 2001, and four more up to the reading taken July 19, 2001.  One of these is a second bill for $421.57 for a reading of 0 to 1,usage of 308 which appears to duplicate the immediately previous bill in the same amount.  The second bill was not cancelled.  If these bills are added in, the total is more than $9,230.00 or $9,489.87.



When explaining the difference between $9,087.46 and the balance claimed at the hearing of $6,857.90, which includes the then current bill due 2/13/2002, PGW explained that the late payment charges, $244.46 from PGW 4, had been waived and the $1,550.00 deduction directed by BCS had been made.  Tr.60-61, 63-64.  Once again, deduction of these amounts produces a different figure: $7,293.00 rather than $6,857.90.



The ALJ does not contend that the balance claimed by PGW should be higher.  Rather she opines that PGW does not correctly show how it derived its numbers, or that perhaps the numbers are incorrect.  In any event, the numbers are unreliable.



PGW’s defense of its make-up bill and therefore its final bill rests primarily on its Gas Usage Analysis of Account.  PGW 2 at 7.  The gas usage analysis is performed with the application of a standard formula to gas usage for different periods of time.  The formula includes the number of days in the period, the amount of usage, calculations of domestic usage and heat usage and the number of degree-days to produce the number of cubic feet used per degree-day (CFDD).  It is not clear how PGW uses the number of degree-days to produce the CFDD.  If the figure representing CFDD is “in the same range” in both periods, then PGW regards its make-up bill as justified.  In this case, the CFDD for 12/01/1994 to 02/06/2001 is 26.2, and the CFDD for 02/06/2001 to 04/18/2001 is 30.5, which PGW considers to be in the same range.  It is not clear how PGW uses the number of degree days to produce the CFDD.



In order to make this analysis, PGW needs to have two actual meter readings with which to begin and end the basic measuring or comparison period.  Where the numbers in chronological sequence go higher and then begin again at a lower level, this indicates that the meter has reached its maximum index, and has rolled over and begun again at zero.  PGW denotes that this has happened by adding the numeral one (1) at the front of the index to show the meter has reached 10,000 and begun again.  In this case, it is not clear when the estimated index numbers seem to have reached the maximum.  PGW concludes that this occurred because the actual read of 2361 on February 6, 2001 is lower than the last actual reading of 2719 on December 1, 1994.  The meter read start of 0 shown on PGW 1 at 1 signifies when the new meter with the AMR device was installed and set at “zero”, not the occurrence of a maximum index. 



In this case, the two time periods are 12/01/94 to 2/06/01 (both actual meter reading dates), and 02/06/01 (actual read) to 04/18/01 (actual meter read when AMR was installed).  Thus PGW is comparing a roughly 2 1/2 month period with a 74-month period.  Usage comparisons based on periods of such disparate length are of only questionable validity.  There are so many variations of weather and other factors that can have an impact on usage that can occur in a six year period that would not occur in a 2 ½ month period that the ALJ concludes this comparison is not useful.  For instance, domestic usage is supposed to be the equivalent of summer usage.  February through April does not include any summer months, but PGW uses the figure of 1 CCF a day to stand in for domestic or summer usage.  Therefore, the heat usage is just the fall-out of taking the product of multiplying the number of days in a period times 1, so the domestic usage for each period equals the number of days in that period.  No statistical basis is presented to support this assumption, or indeed the rest of the formula.



I conclude that PGW has not adequately supported its system estimate make-up bill of $7,748.70, or its final bill.  



The ALJ concludes that the most accurate way to rebill Henley at this point would be to cancel all estimated bills between 12/01/1994and 3/19/2001, and rebill him for the actual usage found between the two meter reads at the rates in effect at the time, i.e., for most of this time PGW had one rate because it did not seek any rate increases.  From the time its first rate case and first GCR became effective under Commission jurisdiction, the rates began to change markedly, and the actual usage billed should reflect these rates for the short periods of time they were in effect before April 19, 2001.  Henley should be given full credit for all the payments he made during this period, and the total amount of payments should be deducted from the amount calculated for the actual usage.



The problem with this method is that it goes back in time beyond the scope of the Commission’s statute of limitations  66 Pa. C. S. §3314.  However, so does PGW’s estimated bill, and its method of verifying the estimated bill.  The only way to develop a bill that is entirely within the Commission’s statute of limitations would be to use estimated bills back to an appropriate date.  Since PGW has shown that its estimates are not very accurate, this would probably not be proper.  Since the Commission has jurisdiction to hear this complaint, it must find the best way to consider the allegations of the complaint ant PGW’s responses to them.  The sure way to avoid such problems is for PGW to read its customers meters.  In this case, it is too late for that, although PGW could clearly have read Henley’s meter in the six years it did not.  To the extent it does not AMRs installed, PGW must read its customers meters in compliance with its tariff or the Commission’s regulations.



In addition to the above, the duplicate bill for $421.57 for 3/19/ to 4/19/2002 showing a meter reading from 0 to 1 and usage of 308 should be deleted.  Late payments should be waived in accordance with the BCS decision, and 20% of the bill should be deducted, also in accordance with the BCS decision.  A payment plan designed in accordance with the BCS decision should be implemented, and the monthly payment amount should be based on equal payments based on the number of months that Henley did not receive an accurate bill from PGW, namely 74.

Conclusions of Law



1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa. C. S. §§2212, 1501



2.
As the Complainant, Henley had the burden of proof.  66 Pa. C. S. §332(a).  He did meet his burden or proof to show that PGW failed to install an AMR when it was doing so in other houses in his neighborhood, that it stopped sending a meter reader to his house, and that it failed to perform, or even attempt to perform, meter readings at his house from 1994 through February 6, 2001.



3.
Henley did not meet his burden of proof to show that he is entitled to the relief he requests, i. e., PGW’s absorption of underestimated billings, or to support an alternative method of billing and billing amount.



4.
PGW’s tariff requires that it make its best efforts to read customers’ meters regularly, and read the meter at least every six (6) months for customers without AMRs.  Section 3.21(c) of PGW Tariff.  The Commission’s regulations require that a utility that bills monthly and uses estimates because of lack of access, must read the meter every six (6) months, or every twelve (12) months where either estimated or customer-read information is used.  52 Pa. Code §56.12(4)(ii), (iii).  Here, PGW did not conduct an actual read on the customer’s meter between at least December 1, 1994 and February 6, 2001.  PGW 1.  PGW did not make its best efforts to read Henley’s meter during the 74 months that it went unread.



5.
The fact that PGW occasionally, by inserting a message on their bill, requests customers to call to make appointments for meter readings does not shift the responsibility to the customers for meter reading.  PGW continues to have the duty to read meters regularly, and must make effective contact with its customers to do so.



6.
PGW’s rebuttal case was flawed, but it did demonstrate that its estimates were not very accurate.

ORDER



THEREFORE,



IT IS ORDERED:



1.
The complaint of Samuel Henley v. Philadelphia Gas Works docketed at F-00911800 is hereby sustained, and the file shall be marked closed.



2.
Within thirty (30) days of the date of the Commission’s Order disposing of this case, PGW shall bill Henley according to the following:

PGW shall cancel all estimated bills between 12/01/1994 and 3/19/2001, and rebill Henley for the actual usage found between the two meter readings at the rates in effect at the time, i. e., for most of this time PGW had one rate because it did not seek any rate increases.  From the time its first rate case and first GCR became effective under Commission jurisdiction, the rates began to change markedly, and the actual usage billed should reflect these rates for the short periods of time they were in effect before April 19, 2001.  

Henley should be given full credit for all the payments he made during this period, and the total amount of his payments should be deducted from the amount calculated for the actual usage.

Also, the duplicate bill for $421.57 for 3/19/2002 to 4/19/2002 showing a meter reading from 0 to 1 and usage of 308 should be deleted.  

Late payments should be waived in accordance with the BCS decision at BCS No. 0911800, and 20% of the bill should be deducted, also in accordance with the BCS decision.  

A payment plan designed in accordance with the same BCS decision should be implemented, and the monthly payment amount should be based on equal payments based on the number of months that Henley did not receive an accurate bill from PGW, namely 74.



3.
PGW shall henceforth read Henley’s meter in accordance with its tariff and the Commission’s regulations whichever takes precedence.




____________________________

Allison K. Turner







Administrative Law Judge

Date:
August 29, 2002
� 	For instance the general statute of limitations of contracts not under seal is 6 years.  22 PLE, Limitations of Actions, §24.  A tariff is a form of a contract, and tariff law is a sub-set of contract law.  However, no statute of limitations can begin to run until a cause of action has come into existence and the right to prosecute has fully accrued.  Id., § 51
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