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HISTORY OF THE PROCEEDINGS



On March 28, 2002, Clark Lyszkowski (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged his inability to pay and asked for an affordable schedule of payments. 



The Respondent filed an answer to that complaint, averring, among other things, that the Complainant owed the Respondent $991.00 as of the date of the answer, and that he did not make payments as required by a determination of the Bureau of Consumer Services (BCS).



On August 19, 2002, at 10:00, a telephonic hearing on the complaint was held.  The Complainant was represented by his wife, Ellen Lyszkowski.  The Respondent was represented by Shari C. Gribbin, Esquire.

FINDINGS OF FACT



1.
The Complainant is a residential customer of the Respondent’s and takes service at 1545 S. Bouvier Street, Philadelphia, Pennsylvania.



2.
The Complainant (age 45) lives at this address with his wife (age 48).



3.
Each month, the Complainant and his wife receive social security benefits, $572.00 and $716.00 respectively.



4.
The Complainant’s monthly expenses are about:

Rent:



$525.00

Food:



$200.00

Water:



He does not pay for water

Sewage:


He does not pay for sewage

Telephone:


$  50.00 – (the wife has a special





  
line for medical reasons) 

Car:



He did not have a car

Credit Cards:


$   20.00



5.
The Complainant’s average monthly bill is $67.00



6.
The Complainant’s monthly budget bill is $74.00



7.
As of the date of this hearing, the Complainant owed the Respondent $380.09.  The Complainant pays his bill every month but less than the full amount of the monthly requested bill.



8.
The Complainant is on the Respondent’s Customer Assistance Program (CAP rate program) in which he is required to pay on the due date of a bill, 50% of his consumption which is in excess of 500 kwh.



9.
On March 20, 2002, the Bureau of Consumer Services required the Complainant to pay a CAP catch-up amount of $267.66 by April 10, 2002.

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(1),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, even by the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that he is unable to pay the amounts contained in the BCS determination.



In Claypool v. T. W. Phillips, Docket No. Z-00248730 (Pa. PUC December 22, 1995), the Commission articulated a policy that a complainant who is appealing a determination of the Bureau of Consumer Services (BCS) is responsible for all missed payments between the time of the BCS determination and the time of the hearing on the complaint.  See also Gay v. Duquesne Light Company, Docket No. Z-00302293 (Pa. PUC September 10, 1996).  The policy aims at ending the practice of stopping all payments, even on an undisputed amount, during the pendency of a dispute.  The missed payments are determined by the amount the BCS ordered a complainant to pay, multiplied by the number of months the complainant did not comply with the BCS determination.  Wiehagen v. Bell Atlantic-PA, Inc., Docket No. F-00275299 (Public Meeting September 5, 1996).



On March 10, 2002, the Bureau of Consume Services issued a determination requiring the Complainant to pay the CAP catch-up amount of $267.66 by April 10, 2002.  He did not comply with this determination.



The Complainant and his wife’s monthly income ($1,288.40) is above his monthly expenses ($775).  According to the Commission’s policy on enforcing the BCS determination, I have no reason not to require the Complainant to pay the lump sum ($267.66) above.  The Respondent testified that the Complainant always pays his bill but less than the amount of the required bill.  Therefore, I will direct the Complainant to pay monthly bill and $5.00 a month on the arrearage.  

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Clark Lyszkowski against PECO Energy Company at Docket No. C-20027325 is sustained in part.



2.
That the Complainant shall pay the Respondent the lump sum of $267.66 within thirty (30) days of the Commission’s final Order as required by the BCS determination.



3.
That the Complainant shall pay monthly the budget bill and $5.00 on the arrearage until the arrearage is paid in full.



4.
That if the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall the Respondent terminate service to the Complainant except for valid safety or emergency reasons.



5.
That if the Complainant fails to adhere to the terms of this Order, the Respondent is authorized to terminate the Complainant’s service under the provisions of 52 Pa. Code Chapter 56.

Date:
August 20, 2002



_______________________________








KY VAN NGUYEN








Administrative Law Judge

	�	Section 332(a) of the Public Utility Code provides:





  “(a)	Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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