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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Michael S. Hatfield (Complainant), filed on June 4, 2002, to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr. issued May 16, 2002.  A timely Reply to Exceptions was filed by Equitable Gas Company (Respondent) on June 14, 2002.

History of the Proceeding 



On September 4, 2001, the Complainant filed a Complaint with this Commission and alleged that the Respondent refused to discontinue gas service to an apartment building owned by Complainant, despite the Complainant’s having provided proper notice to the tenants.  The Complainant further alleged that he had filed for bankruptcy protection and that the Respondent’s failure to terminate service caused the Complainant’s gas bill to accumulate a large arrearage.  The Complainant requested relief from that arrearage.  The Respondent filed a timely Answer to the Complaint that contested the material allegations therein.



An evidentiary hearing was held on January 18, 2002.  Both the Com​plainant and the Respondent were represented.  On May 16, 2002, the ALJ issued his Initial Decision.  The ALJ determined that the Respondent had acted in accordance with the statutory provisions relating to termination of service in landlord tenant situations.  The ALJ also found that the Respondent’s actions were consistent with Complainant’s status in bankruptcy at the time of those actions.  The Complaint was denied on its merits.



The Complainant’s Exceptions are now before the Commission for disposition.

Discussion



As a preliminary matter before discussing the Exceptions, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The basic issue underlying the Complaint involves the Respondent’s actions in terminating gas utility service to a residential apartment building owned by the Complainant.  At the times relevant to his Complaint, the Complainant was the owner and landlord of the subject premises which had five residential apartments.  Gas utility service at the subject premises was provided through a single meter by the Respondent.  (I.D., p. 2).  Pursuant to Section 1529.1 of the Public Utility Code (Code), 66 Pa. C.S. §1529.1, the account was placed in the Complainant’s name.  (I.D., p. 8).  During the winter of 2000, the Respondent initiated procedures to terminate service to the apartment building due to nonpayment of the Complainant’s bill.  (I.D., p. 2).



The Code provides very specific procedures which must be followed before a utility may terminate services to leased residential units.  (See, 66 Pa. C.S. §§1521-1533).  Except in cases of emergency, a utility is required to provide a landlord ratepayer a 37-day notice of its intention to terminate service.  (66 Pa. C.S. §1523).  That 37‑day notice must inform the landlord of his or her obligation “to provide the utility with the names and addresses of every affected tenant or to pay the amount due the utility or make an arrangement with the utility to pay the balance” due on the account.  (66 Pa. C.S. §1525(a)(4)).  



As explained by the ALJ, once a landlord receives a 37-day notice, he or she has several options.  The landlord can “supply the utility with the tenant information or pay the amount due or arrange a payment plan with the utility or file a complaint with the Commission disputing the utility’s action within seven days of receipt of the notice.  66 Pa. C.S. §1525(a)(4)(i), (ii) & (5).”  (I.D., pp. 8-9).  If the landlord does not pay the amount due, arrange a payment plan or dispute the utility action, the landlord’s provision of tenant information to the utility permits the utility to comply with its obligation to notify the affected tenants of the possibility of termination and of their rights to obtain continued utility service.  (66 Pa. C.S. §§1523 (a)(3), 1526 and 1527).  (Id., p. 9).



In those instances when a landlord voluntarily seeks termination of utility service, Sections 1523(b) and (c) of the Code, 66 Pa. C.S. §1523(b) and(c), apply.  Section 1523(b) provides for notice regarding tenant information.  The landlord must provide a notarized statement that all of the affected dwelling units are either unoccupied or the tenants affected by the proposed termination have consented in writing.  Then, all of the affected tenants may inform the utility orally or in writing of their consent to the discontinuance or the landlord must provide the utility with the names and addresses of the affected tenants.  The utility can then notify each dwelling unit in accordance with Section 1526 of the Code, 66 Pa. C.S. §1526.  (I.D., p. 9).



In the matter before us, the Respondent initiated involuntary termination proceedings during the winter of 2000 due to non-payment of bills.  That action was stopped due to the Complainant’s filing for protection under Chapter 7 of the United States Bankruptcy Code on April 7, 2000.  When the Respondent received notice of the bankruptcy filing, it notified the Complainant by letter dated May 5, 2000 that a new account had been opened effective April 7, 2000, with a zero balance.  That letter also requested a security deposit of $618 by May 26, 2000.  (I.D., p. 11).



On May 10, 2000, the Complainant contacted the Respondent and advised that he was not going to pay the security deposit, that the property was in foreclosure and that he wanted gas service discontinued.  On May 23, 2000, the Respondent sent the Complainant a form to request voluntary discontinuance of gas service.  The Complainant returned the notarized form on June 6, 2000, and checked the paragraph which stated that all tenants had been notified and had consented orally or in writing to the discontinuance of service.  (Id.).  Service to the new account was not terminated until December 12, 2001, when all of the tenants had moved away.  (I.D., pp. 11, 12).



The foregoing facts are not in dispute.  The basis for the Complaint is his claim that the Respondent did not move quickly enough to terminate service after receipt of his notarized form on June 6, 2000.  Based upon that allegation, the Complainant requested that the arrearage which accrued from May 2000, until December of 2001, be forgiven.  The amount in question is $5,614.43.  (Id., p. 12).



With the foregoing as background, we will now discuss the Complainant’s Exceptions.  The Complainant’s first two Exceptions merely state that the ALJ’s Initial Decision is against the weight of evidence and that the decision was contrary to the law.  (Exc., p. 2).  The Complainant’s specific arguments and theories are found in his Exceptions numbered three through seven.



In his third Exception, the Complainant argues that the ALJ erred when he determined that the Complainant had “refused to identify the tenants to Equitable Gas Co. when in fact the identity of the tenants was known to Equitable Gas Co.”  (Exc., p. 2).  According to the Complainant, the Respondent knew the identities of the tenants for two reasons.  First, when the Respondent completed the involuntary service termination on April 11, 2000, the Respondent was legally required to provide notice to the tenants pursuant to Section 1523 of the Code, 66 Pa. C.S. §1523.  The Complainant argues that the Respondent’s own witness testified that the Respondent knew the addresses of the tenants and provided the necessary notice at that time.  (Id.)  The second reason advanced is that the Complainant had testified that he provided notice to the tenants during mid-2000, that they had consented to termination of service and that the Respondent testified that it had contacted at least one of the tenants.  (Id., pp.  2‑3).



The Respondent argues that the Complainant’s third Exception ignores the fact that two termination processes actually occurred.  The first was initiated by the Respondent pre-bankruptcy and was stopped immediately upon the Respondent’s notification of the Complainant’s bankruptcy proceeding.  The second termination process was initiated by the Complainant.  As argued by the Respondent, the two termination proceedings were independent of each other and occurred at different points of time.  The Respondent argues that the Complainant is attempting to impute knowledge of his tenants to the Respondent based upon the first termination proceeding without any foundation in the record that the tenants were the same during the two time frames.  (R.Exc., p. 3).



The Respondent also asserts that the Complainant failed to provide the information required under Section 1523(b)(1), (2) and (3) of the Code, 66 Pa. C.S. §1523(b)(1), (2) and (3).  In a voluntary termination proceeding for landlord tenant situations, the Respondent argues that the landlord is required to provide a written notarized statement that his tenants have consented in writing to the discontinuance.  The Respondent also states that the statute then provides that all of the tenants must inform the utility orally or in writing of their consent and that the landlord has provided the utility with the names and addresses of all the affected tenants.  (R.Exc., p. 4).



Despite the foregoing statutory requirements, the Respondent argues that the Complainant failed to prove that any of the requirements were met.  According to the Respondent, the Complainant’s Exhibit 2 is the Complainant’s written statement to the Respondent.  That Exhibit reveals that the Complainant stated that the tenants had not consented in writing.  There is no record that the tenants verbally notified the Respondent of their consent.  Also, the Respondent notes that the ALJ found as a fact that the Complainant failed to provide the Respondent with the required information relating to the names and addresses of the affected Tenants.  For these reasons, the Respondent argues that the Complainant’s third Exception must be denied.  (Id., pp. 4‑5).



We will deny the Complainant’s third Exception.  The ALJ determined that the record reveals that the Complainant never supplied the Respondent with the names and addresses of the affected tenants.  As found by the ALJ, without that information, the Respondent could not satisfy its statutory obligations.  The Respondent terminated service for nonpayment on December 12, 2001, after all of the tenants had moved away.  The ALJ found that the time frame for service termination was dictated by the Complainant’s refusal to provide the necessary tenant information; not by any failure to act on the part of the Respondent.  (I.D., p. 12).  The Complainant has provided nothing in his Exceptions that would lead us to a different conclusion.  



We agree with the Respondent’s argument that the Complainant necessarily assumes, despite record evidence to the contrary, that the Respondent had relevant tenant information.  Once it was established that the tenants did not notify the Respondent of their consent to the termination pursuant to Section 1523(b)(2) of the Code, then the Complainant was required to provide the Respondent with the names and addresses of the affected tenants under Section 1523(b)(3).  The ALJ found, and the Complainant does not dispute, that the Complainant did not provide the required tenant information to the Respondent.  Accordingly, this Exception is denied.



In the Complainant’s fourth Exception, he argues that the ALJ erred in finding that the Respondent could not terminate gas service because the Complainant had never requested that the service be reconnected after the first termination for non-payment.  (Exc., p. 3).  The Respondent responds and argues that once the Complainant filed his Petition in Bankruptcy, the automatic stay provisions of the Federal Bankruptcy Act (Act) required that the Respondent restore service.  (R.Exc., p. 5).



Clearly, Section 366(a) of the Act, 11 USCS §366 (a), prohibits a utility from terminating service due to pre-petition nonpayment.  Thus, the Respondent was required to reinstate service upon learning of the Complainant’s Chapter 7 filing.  Although it is not clear, the Complainant may be arguing that the Respondent was entitled to disconnect service by virtue of 11 USCS §366(b) which permits a utility to terminate service upon the refusal of a debtor to provide adequate assurance of payment for continuing service.  However, this argument does not address the Complainant’s failure to provide the tenant information required by the Code as discussed in our ruling on the third Exception.  As noted by the ALJ, the Complainant’s failure to fulfill his obligations regarding tenant information precludes him from arguing that the Respondent moved too slowly in actually terminating service.  (See, I.D., p. 12‑13).  The Complainant’s lack of agreement with the Respondent’s reconnection of service is irrelevant given Sec​tion 366(a) of the Act.  For these reasons, the Complainant’s fourth Exception is denied.



In his fifth Exception, the Complainant argues that the ALJ erred in finding that the Respondent was unable to proceed with an involuntary termination of gas service.  The Complainant observes that the Respondent was able to pursue the involuntary termination process and terminated service on April 11, 2000.  According to the Complainant, the Respondent could have done the same after it received notice of the bankruptcy action or sought relief in the bankruptcy court.  (Exc., p. 3).



Equitable rejoins that the Complainant has mischaracterized the ALJ’s findings.  The Respondent asserts that the ALJ found that the Complainant had frustrated the Respondent’s efforts to pursue his voluntary termination request by failing to provide the necessary tenant information.  The Respondent argues that the ALJ found that the Complainant cannot allege that the Respondent failed in its obligations when it was the failure to act by Complainant which prevented the Respondent from actually terminating service.  The Respondent argues further that the ALJ expressly found that the Respondent did not violate the Code.  Absent a finding of a violation, the Respondent asserts that there is no authority for this Commission to direct a forgiveness of the amount due.  (R.Exc., p. 6).



This Exception is denied.  The ALJ found that not only did the Respondent meet its obligations under the Code, but that it was the failure of the Complainant to provide tenant information which prevented the Respondent from terminating service.  (I.D., p. 12).  That failure occurred despite clear notice of that obligation.  The Complainant points to no facts of record which would lead us to a different result.  In this regard we note that the ALJ described the Complainant’s actions in refusing to provide tenant information as “unconscionable and inexcusable.”  (I.D., p. 14).  Under these circumstances, the Complainant cannot be heard to complain that the Respondent delayed termination of service when it was his actions that caused the delay.



In his sixth Exception, the Complainant claims that the ALJ erred in finding that the Complainant had agreed that he would pay for continuing gas service upon the restoration of service in April 2000.  While The Complainant may have agreed that the Respondent was acting in compliance with the Act, when it reconnected service after receiving notice of the bankruptcy filing, the Complainant argues that is not the same as consenting to a resumption of service.  (Exc., p. 4).  The Respondent responds to this Exception with the argument that the ALJ did not find that the Complainant had affirmatively agreed to payment.  However, the agreement to pay was implicit once the Respondent restored service in response to the Complainant’s voluntary bankruptcy filing.  (R.Exc., pp. 6-7).



This Exception is denied.  Regardless of whether the Complainant expressly agreed to pay for resumption of utility service, the Respondent acted in accordance with the Act upon receiving notice of the bankruptcy filing.  The Respondent also followed the specific requirements of the Code as it attempted to address the Complainant’s requested service termination after the bankruptcy.  The Complainant is now asking that the Respondent be held financially responsible for the Complainant’s own failure to act.  



The ALJ deemed the Complainant’s requested remedy (forgiveness of the amount due) to be in the nature of an equitable remedy.  The ALJ then cited to several authorities for the proposition that one seeking equity must do so with “clean hands.”  (I.D., pp. 12-13).  Like the ALJ, we find that it was the Complainant’s own actions that resulted in the delay of termination.  Complainant’s arguments regarding whether or not he “agreed” to pay for a resumption of service are unavailing.  It is the Complainant who must bear the consequences of his actions, not the Respondent.



In the Complainant’s seventh Exception, he again asserts that there was no agreement or contract on his part that would require payment for the reconnected service.  Since there was no offer, acceptance or meeting of the minds, the Complainant again asserts that he is not obligated for payment of any service after April 11, 2000.  According to the Complainant, a contrary ruling would permit the Respondent to connect service anywhere and begin charging without regard to the wishes of landlord customers.  (Exc., p. 4).



The Respondent argues in response that the Complainant’s contractual obligation arose at some point prior to the bankruptcy filing or the termination of service on April 11, 2000. The Respondent notes that by filing for protection from his creditors under the Act, the Complainant voluntarily imposed a stay on the Respondent’s efforts to terminate service for non-payment.  That stay had the effect of forcing the Respondent to continue to provide service to the Complainant and, at the same time, continuing the Complainant’s obligation to pay for such service.  The Respondent notes that the Complainant never sought to lift the stay as to the Respondent.  The Respondent reiterates that it was the Complainant’s own actions that led to the delay in termination.  (R.Exc., p. 7).



As the Complainant has done in each one of his Exceptions, he has simply ignored the effect of his bankruptcy filing and his own actions in refusing to supply tenant information to the Respondent.  His arguments continually attempt to place responsibility for his own actions, and the consequences, on the Respondent.  The facts of record bear out both the ALJ’s finding and the Respondent’s Reply to this Exception.  



The Complainant does not deny that he filed a voluntary petition in bankruptcy, nor does he deny that the Respondent followed the Act when it reconnected service.  In response to the Respondent’s allegations that the Complainant refused to provide the statutorily required tenant information, the Complainant alleges, without proof, that the Respondent had that information through some other means.  We agree with the Respondent that the Complainant’s obligation for payment was reinstated when the Respondent was stayed from terminating service.  As we have previously discussed, it was the Complainant’s refusal to provide tenant information that resulted in the delay of termination.  This Exception is denied.

For the foregoing reasons, the Exceptions of Michael S. Hatfield will be denied and we will adopt ALJ Corbett’s Initial Decision to the extent that it is consistent with this Opinion and Order; THEREFORE, 



IT IS ORDERED: 



1.
That the Exceptions of Michael S. Hatfield are denied.



2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint of Michael S. Hatfield is denied.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 24, 2002

ORDER ENTERED:  October 30, 2002
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