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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Verizon Pennsylvania Inc. (Verizon PA), and the Office of Consumer Advocate (OCA) filed March 7, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen which was issued on February 15, 2002.  Reply Exceptions were filed by Verizon PA and the OCA.  Harry and Loretta Thomas (Complain​ants) did not file Exceptions or Reply Exceptions.

History of the Proceeding



On September 27, 2000, the Complainants, on behalf of twenty-nine other customers, filed a Complaint against Verizon PA seeking to expand the local calling area of their Bath exchange by including the Easton exchange (923 and 252 NXXs) and Pen Argyl exchange (863 NXX) areas.



On October 17, 2000, Verizon PA filed an Answer to the Complaint wherein it stated that the local calling area of the Bath exchange
 has provided the Complainants with sufficient access to business, medical and other social services and that the Complainants have alleged no criteria in support of their request for Extended Area Service (EAS).



On November 9, 2000, the OCA filed a notice of intervention and a Motion to Join Commonwealth Telephone Company (Commonwealth) as an Indispensable Party in light of the fact that the Pen Argyl exchange is part of Commonwealth’s service territory.  On December 13, 2000, the ALJ issued an Order to join Commonwealth as a Respondent to this action.



On December 13, 2000, a telephonic Prehearing Conference was held on the Complaint.  At this conference, the Parties agreed on having a hearing in the service territory to take testimony of witnesses who could not appear in person before the Commission.



On March 13, 2001, a hearing was held in the Borough of Bath.  At that hearing, a number of the customer witnesses indicated that they currently receive both local and toll telephone service from RCN Corporation (RCN) and that the local calling area of the Bath exchange offered by RCN was the same as that offered by Verizon PA.  Others testified that they receive local service from Verizon PA but receive intraLATA toll service from AT&T Communications of Pennsylvania, Inc. (AT&T) or from MCI WorldCom Communications, Inc. (MCI).



On March 26, 2001, Verizon PA filed a Motion to Join RCN, AT&T and MCI as Indispensable Parties to this action.  On April 17, 2001, the ALJ issued an Order to join them as additional Parties.



On January 3 and 31, 2001, Verizon PA moved for a Protective Order and an Amended Protective Order, respectively.  On January 17 and February 9, 2001, the ALJ granted both of these motions.  On January 26, 2001, the OCA filed a Motion to Reconsider and Modify Protective Order.  On February 5, 2001, the ALJ denied this motion.



On May 8, 2001, at 10:00 a.m., a telephonic hearing was convened on the Complaint.  The hearing was converted into another telephonic Prehearing Conference at the request of the Parties.  On August 8, 2001, the Complainants, the OCA and Common​wealth filed a joint Motion to Amend the Complaint to delete Pen Argyl from the Complaint and to excuse Commonwealth Telephone Company.  On August 14, 2001, the ALJ issued an Order granting this motion.  



On August 28, 2001, a hearing was held on the Complaint.  At the hearing, the Complainants and Verizon PA were represented by counsel.

Discussion



The disposition of the instant Complaint relies upon an evaluation of the discretionary EAS criteria as set forth in the Commission’s Regulations in Section 63.77 of the Pennsylvania Code, 52 Pa. Code §63.77.  Therein, the Commission must consider six factors.  The first is the amount of toll charge traffic between the two exchanges.  The Parties submitted a March 1999 toll traffic study and a March 2001 toll traffic study.  The OCA presented evidence that recalculated the March 1999 toll traffic.  The ALJ adopted the OCA’s recalculation of the March 1999 toll traffic data instead of the March 2001 toll traffic data. 



The utilization of the March 1999 toll traffic data was inappropriate and does not give the Commission the accurate information necessary upon which to make an informed decision.  While we appreciate the frustration that arose because of the fact that only Verizon PA and RCN provided full traffic data, in response to the OCA's discovery requests, reliance on the revision of stale data is not the way to resolve this Complaint.  Rather, the solution is to compel a response from the other Parties, namely AT&T, MCI and any other interexchange carrier that completed toll calls from the Bath exchange to the Easton exchange.  The record must be complete so that we can make an informed decision on the pending Complaint.



Accordingly, we will remand this matter to the Office of Administrative Law Judge (OALJ) so that AT&T, MCI and other interexchange carriers can submit the March 2001 toll traffic data.  Any interexchange carrier that completed toll calls from the Bath exchange to the Easton exchange shall be directed to provide the March 2001 toll traffic data.  As such, the toll traffic should include as much toll traffic information as possible, including, but not limited to, toll calls made by presubscribed customers, dial-around calls and credit card calls for that particular route.  Thereafter, the OALJ should determine whether additional proceedings are necessary, culminating in the issuance of a Supplemental Initial Decision, which evaluates the data submitted.



As a result, we shall hold the Exceptions of Verizon PA and the OCA, presently before us, in abeyance pending the issuance of the Supplemental Initial Decision and the subsequent filing of any further Exceptions thereto; THEREFORE,



IT IS ORDERED:


1.
That this case be remanded to the Office of Administrative Law Judge for submission of complete toll traffic data for the March, 2001 time period to include toll traffic from any interexchange carrier that completed toll calls from the Bath exchange to the Easton exchange, as described herein.  



2.
That the Office of Administrative Law Judge conduct such hearings as deemed appropriate, culminating in the issuance of a Supplemental Initial Decision.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 29, 2002

ORDER ENTERED:  September 25, 2002

	�	Verizon PA’s Tariff No. 180A indicates that the current local calling area of the Bath exchange includes the following exchanges:  Allentown, Bath, Bethlehem, Catasaqua, Nazareth, Northampton and Slatington.
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