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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration and disposition are the Exceptions filed by Mack Oil Company, Inc., d/b/a The Mack Services Group (Respondent) to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen issued in the above-captioned proceeding.  Reply Exceptions were filed by Leonard Kunkin Associates, Inc. (Complainant). 



At issue in this case is whether the notice provision contained in Section 2208(e) of the Natural Gas Choice and Competition Act (Act), 66 Pa. C.S. §2208(e), was applicable to the termination of a supply contract entered into by the parties; and, if so, whether the Respondent was in compliance with that provision. 

History of the Proceeding



By Order entered on October 19, 1999, at Docket No. A-125017, we granted a license to the Respondent to provide natural gas supply services to customers in PECO Energy Company (PECO) service territory utilizing PECO’s transportation distribution system.  (Complainant’s Exh. A-1 (Licensing Order)).  On or about January 11, 2000, the Respondent contracted with the Complainant, a corporation engaged in the steel fabrication business, to supply approximately 7,000 MCF of natural gas to the Complainant at a rate of $3.51 per MCF, during the period February 1, 2000, through January 31, 2001.  (See, Complainant’s Exh. A-2 (Natural Gas Sales Agreement)).  The supply contract provided that the Respondent would be responsible for nominating to PECO, on a monthly basis, all quantities of natural gas allocated to the Complainant through PECO’s distribution system.



During the months of November and December 2000, the Respondent billed the Complainant at a rate in excess of the $3.51 contractual rate.  The Respondent also chose not to make a nomination to PECO for the month of January 2001.  As a result, PECO assessed the Complainant an unauthorized use charge in the amount of $63,700.00.  The Respondent explained its actions by asserting that it had terminated the supply contract prior to November 2000.  The Complainant maintained that the supply contract had not been properly terminated.  



On April 18, 2001, the Complainant filed a formal Complaint against the Respondent and PECO.  The Complainant alleged, inter alia, that the Respondent had failed to provide the Complainant with notice prior to terminating the supply contract.  The Complainant contended that the Respondent’s failure to notify constituted a violation of Section 2208(e) of the Act, 66 Pa. C.S. §2208(e). 



We bifurcated the Complaint, docketing the claims against the Respondent at No. C-00015302 and the claims against PECO at No. C-00015303.
  The Complaint was served on the Respondent on April 23, 2001.  The Respondent filed an Answer and a Motion to Dismiss on May 14, 2001.  ALJ Wayne L. Weismandel denied the Motion to Dismiss by Order issued June 4, 2001. 



A hearing was held on March 4, 2002, before ALJ Smolen.  Both Parties were represented by Counsel.  By Initial Decision issued on July 17, 2002, ALJ Smolen sustained the Complaint.  The Respondent filed Exceptions on August 6, 2002.  The Complainant filed Reply Exceptions on August 15, 2002.   

Discussion



It is well-settled that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. Ct. 1984)).  Accordingly, any Exception or argument not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.



In its first Exception, the Respondent contends that the Commission is without jurisdiction to require that a natural gas supplier (NGS) provide notice to a large industrial customer prior to terminating a natural gas supply contract.  According to the Respondent, the issue of notice is a private contractual matter.  Therefore, the Respondent maintains that the ALJ erred in concluding that the Respondent’s failure to provide notice before terminating the supply contract violated Section 2208(e) of the Act, 66 Pa. C.S. §2208(e), the Licensing Order, and our regulations.



We note that, pursuant to the Act, we are authorized to regulate natural gas supply services.  The term “natural gas supply services” is specifically defined to include “the sale or arrangement of the sale of natural gas to retail gas customers.”  66 Pa. C.S. §2202(1)(i).  Therefore, to the extent that the supply contract governed the terms under which the Respondent, an NGS, sold natural gas to the Complainant, a retail gas customer, it may not be characterized as involving purely private contractual matters outside our jurisdiction.  See, Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977) (noting that the Commission has jurisdiction over contracts that involve services essential to regulated functions); Allport Water Auth. v. Winburne Water Co., 393 A.2d 673 (Pa. Super. Ct. 1978) (same); Felix v. Pa. P.U.C., 146 A.2d 347 (Pa. Super. Ct. 1958) (same).  



Furthermore, Section 2208(e) of the Act specifically addresses the notice that is required of an NGS when canceling a supply contract with a retail gas customer.  That section provides:

(e)  Form of regulation of natural gas suppliers.—Except where a natural gas supplier serves as a supplier of last resort, the commission may forbear from extending its regulation of natural gas supplies beyond licensing, bonding, reliability and consumer services and protections, including all applicable portions of 52 Pa. Code Ch. 56 (relating to standards and billing practices for residential utility service).  Subject to the provisions of section 2207 (relating to obligation to serve), nothing in this section shall preclude a natural gas supplier, upon appropriate and reasonable notice to the retail gas customer, supplier of last resort and the natural gas distribution company, from canceling its contract with any customer for legal cause, subject to the customer’s right to have continued service from the supplier of last resort.

66 Pa. C.S. §2208(e) (emphasis added).  Additionally, we note that our regulations provide that a licensee, such as the Respondent, must adhere to certain standards of conduct and disclosure, including the following:

(2)  A licensee shall provide notification of change in conditions of service, intent to cease operation as an NGS, explanation of denial of service, proper handling of deposits and proper handling of complaints in accordance with this title.

52 Pa. Code §62.114(2).  



According to the Respondent, the General Assembly intended the notice language contained in Section 2208(e) of the Act to apply only to residential and small commercial customers, not large industrial customers.  Based upon a plain reading of the language found in Section 2208(e) of the Act we must disagree.  Section 2208(e) provides that an NGS may cancel a contract with a “retail gas customer” for legal cause upon appropriate and reasonable notice.  The term “retail gas customer” is inclusive of all direct purchasers of natural gas supply services, not merely those purchasers who happen to be residential or small commercial customers.  See, 66 Pa. C.S. §2202 (defining “retail gas customer”).



We recognize that, in contrast to the rules governing notice prior to termination of service to residential customers set forth in 52 Pa. Code Ch. 56, there is no specific set of rules applicable to commercial/industrial customers.  That does not equate, however, to a blanket authorization for NGSs to terminate gas supply service to non-residential customers without any form of notice.  The General Assembly has charged us with ensuring the continuation of the safety and reliability of the natural gas supply and distribution service to all retail gas customers.  66 Pa. C.S. §2203(1).  Section 2208(e) of the Act makes clear that notice is an important component of that process.  Additionally, we note that our regulations place upon NGSs specific duties of conduct, including the duty to provide notification prior to changing conditions of service and prior to ceasing operations as an NGS. 



Clearly, large industrial/commercial customers possess sophisticated knowledge with respect to the natural gas market that residential customers do not.  Therefore, they do not require the same protections as residential customers.  However, the fact that the General Assembly left greater discretion in the hands of the Commission to determine the appropriate form and manner of providing notice in non-residential customer cases should not be confused with a lack of jurisdiction; rather it is an allowance of greater procedural leeway for distinct types of customer classes. 



The determination of what constitutes appropriate and reasonable notice is necessarily a fact-specific determination.  In making that determination, an NGS’s adherence to a freely negotiated notice provision contained in a supply contract will be highly relevant.  However, contrary to the Respondent’s assertions, this does not mean that we will be engaging in contract interpretation or enforcement.  The focus of our inquiry is the actual notice that was given and whether, under the circumstances, that notice was appropriate to promote the purposes of the Act.  This does not require an interpretation of notice provisions found in contracts or a determination of whether the parties adhered to a particular notice provision.   



For the reasons discussed above, we conclude that the ALJ properly determined that the Commission possessed jurisdiction to require that the Respondent should have provided notice to the Complainant prior to terminating the natural gas supply contract.  Accordingly, the first Exception will be denied.    



In its second Exception, the Respondent contends that the ALJ’s utilization of a fact-specific analysis subjected it to an arbitrary and capricious standard, and, thus, was improper.  We reject that contention.  As noted above, the Act directs us to utilize a fact-specific analysis.  Moreover, such a standard protects the ability of suppliers and their customers to negotiate notice terms appropriate to their own circumstances.  This promotes the development of a competitive market, therefore, it promotes the purposes of the Act.  Accordingly, the second Exception will be denied.



The Respondent next contends that the record evidence established that reasonable and adequate notice was given to the Complainant prior to termination of the Contract.  Therefore, the Respondent maintains that the ALJ erred in concluding that a violation of the Act had occurred.  We disagree.



The supply contract is silent as to the issue of proper notice.  Nevertheless, the Respondent makes much of the fact that it believed that the contract provided it with the discretion to terminate the contract if the Complainant failed to comply with certain contract provisions; that the Respondent believed that the Complainant was in violation of those provisions; and that the Respondent sent to the Complainant various warnings stating that it could terminate the contract if the Complainant continued to violate those provisions.  As noted previously, issues of contract interpretation and enforcement are not before us in this proceeding.  Moreover, warnings regarding the possibility that the Respondent might exercise its discretion to terminate the contract do not constitute notice of an actual intent on the Respondent’s part to terminate the supply contract.  



The first time that the Respondent informed the Complainant that it was actually terminating the contract was by a letter dated and mailed to the Complainant on November 30, 2000.  The letter provided, in relevant part:

 … effective 11/01/00 we are suspending deliveries for non-payment of past due charges.  Your contract is null and void as of this date.  These charges include October’s gas bill which is due 11/30/2000 …  we will continue to sell you gas at market rates from 11/1/00 until you can find a new supplier or return to PECO Energy under Rate GC.  

(Complainant’s Exh. A-3).  In other words, the Respondent notified the Complainant of its decision to terminate the supply contract and to change the conditions of service thirty days after-the-fact.  Such after-the-fact notice did not provide the Complainant with the opportunity to arrange for service from another NGS prior to termination of the supply contract.



We further note that, despite the language contained in the letter dated November 30, 2000, the Respondent continued to act as though the supply contract had not been terminated.  For example, in a letter dated December 29, 2000, (Complainant’s Exh. A-7), the Respondent stated:

Pursuant to Section 4 under terms and conditions (Adjustments, Late Penalties & Suspension of Service) of your natural gas agreement with us, effective 12/01/00 we are suspending deliveries for non-payment of past due charges.  Your contract will be null and void as of this date if past charges are not paid by 01/03/01).  



Thus, the record established that the Parties themselves were silent as to what notification was or was not necessary; that no notification was sent prior to the alleged date of termination; and that the notification that was sent was contradicted by the Respondent’s subsequent actions and correspondence.  The retroactive notice deprived the Complainant of the opportunity to arrange for an alternate supplier.  The contradictory notice also adversely affected the Complainant’s decisions regarding the need to seek out alternate suppliers.  Under these circumstances, we find that the ALJ properly concluded that the notice provided by the Respondent was neither appropriate nor reasonable for purposes of the Act.  Accordingly, we will deny the third Exception. 



In its fourth Exception, the Respondent contends that the ALJ inappropriately penalized it twice for the same violation.  The ALJ directed that the Respondent pay a civil penalty in the amount of $1,000 for violating Section 2208(e) or the Act and a civil penalty in the amount of $1,000 for violating the Licensing Order granting the Respondent authority to operate as an NGS.  The Respondent notes that the violation of the Licensing Order was based upon the fact that the Licensing Order directed the Respondent to comply with Section 2208(e) of the Act.  The Respondent maintains that because the same action formed the basis for both violations, it should only have been penalized once.  



A single act can give rise to multiple violations.  Moreover, Section 3301(a) of the Public Utility Code authorizes us to impose a civil penalty for violations of the Code as well as Orders of this Commission.  66 Pa. C.S.  §3301(a).  Nevertheless, we believe that the circumstances of this case warrant a reduction in the penalty.



Further, it should be remembered that we are dealing with a large industrial customer who possessed sophisticated knowledge with respect to the natural gas market, but who, nevertheless, failed to consider the importance of the issue of notice when freely negotiating the terms of the supply contract.  The Complainant’s failure to protect itself does not excuse the Respondent’s failure to notify the Complainant of its intent to terminate the supply contract in an appropriate and reasonable manner.  However, under the circumstances, we believe that only the civil penalty in the amount of $1,000 for the violation of Section 2208(e) is warranted.  Accordingly, the fourth Exception is granted.



In its final Exception the Respondent alleges that the ALJ somehow erred because he did not punish the Complainant for allegedly failing to remit timely payments to the Respondent under the contract.  As noted above, issues of contract interpretation and enforcement are not properly before us.  Accordingly, the fifth Exception will be denied.  THEREFORE,

IT IS ORDERED:



1.
That the Exceptions of the Mack Oil Company, Inc., d/b/a The Mack Services Group are granted in part, and denied in part.  



2.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Compliant of Leonard Kunkin Associates, Inc. against Mack Oil Company, Inc. d/b/a The Mack Services Group, is sustained.



4.
That Mack Oil Company, Inc. d/b/a The Mack Services Group pay a civil penalty in the amount of one thousand dollars ($1,000) by sending a certified check or money order within twenty (20) days after the date of entry of this Order to:





Pennsylvania Public Utility Commission





P.O. Box 3165





Harrisburg, PA 17105-3265



5.
That Mack Oil Company d/b/a The Mack Services Group cease and desist from further violations of the Natural Gas Choice and Competition Act, 66 Pa. C.S.A. §2201, et seq.; the Commission's Licensing Order entered October 19, 1999, at Docket No. A-102017; and all related regulations pertaining thereto.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 10, 2002

ORDER ENTERED:  October 11, 2002

	�	The Complaint against PECO was dismissed by Final Order entered July 10, 2001, at Docket No. C-00015303.
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