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I.  HISTORY OF THE PROCEEDING


On May 21, 2001, Bartolome and Gladys M. Rivera (Complainants) filed a formal complaint (Complaint) against the Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainants allege that the balance from their former tenant’s account with Respondent was transferred to their account.  Complainants allege that they paid part of the tenant’s account balance in order to sell one of their properties.  Complainants request that the Commission direct Respondent to: (1) reimburse them for the payment of part of the former tenant’s account balance at settlement; and (2) remove from their account the remaining balance from their former tenant’s account.



Respondent filed an Answer to the Complaint on June 25, 2001.  Respondent avers that it conducted an investigation into Complainant’s claims.  Respondent avers that it corrected the problem by transferring back into the former tenant’s account, the amount it had transferred to Complainants.  Respondent requests that the Complaint be dismissed.



By Hearing Notice dated November 27, 2001, this case was assigned to me and scheduled for hearing on January 22, 2002.  On December 4, 2001, I issued a Prehearing Order which set forth the procedures to be followed.



The hearing was held as scheduled on January 22, 2002.



Complainants appeared pro se and testified.  Complainants introduced two exhibits at the hearing.  Complainants Exhibit 1 are copies of Complainants’ gas bills.  Complainants Exhibit 2 is a copy of a settlement statement for the sale of real estate.  Complainants’ two exhibits were admitted into evidence.



Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Annmarie Nagle.  Ms. Nagle is employed by Respondent as a review officer.  (Tr. 22).   Respondent introduced one exhibit at the hearing.  PGW Exhibit 1 is a computer generated copy of “Customer Accounting Transactions.”  Respondent’s exhibit was admitted into evidence.



The record remained open for the submission of late-filed exhibits by both parties.  On March 4, 2002, I received Respondent’s two late-filed exhibits.  PGW Late-Filed Exhibit 2 is a copy of a document entitled “Chronology of $723.79 from Vilma Ocasio’s Account.”  PGW Late-Filed Exhibit 3 is a copy of a document entitled “Statements of Accounts.”   Both of Respondent’s late-filed exhibits are admitted into evidence.



On March 22, 2002, I received Complainants Late-Filed Exhibit 3.  Complainants Late-Filed Exhibit 3 is a copy of their response (letter and attached documents) to Respondent’s late-filed exhibits.  Complainants’ late-filed exhibit is admitted into evidence.

II.  FINDINGS OF FACT


1.
Complainants, Bartolome and Gladys M. Rivera, reside at 1040 Allentown Road, Green Lane, PA 18054.  (Tr. 6).



2.
Complainants previously owned the property at 3301 G

Street, Philadelphia, PA.  (PGW Late-Filed Ex. 2).



3.
Complainants own properties in Philadelphia, PA at 4415 N. 5th Street and 3232 N. Front Street.  (PGW Late-Filed Ex. 2).



4.
Vilma Ocasio was a former tenant of Complainants who resided at 3301 G Street.  (Tr. 6-7).



5.
On September 2, 1998, Ms. Ocasio contacted Respondent and requested that gas service in her name be terminated.  (Tr. 26-27; PGW Ex. 1).



6.
Respondent shut-off gas service in Ms. Ocasio’s name on September 2, 1998.  (Tr. 26-27; PGW Ex. 1).



7.
Ms. Ocasio had an outstanding balance of $723.79 at the time that her gas service was shut-off.  (Tr. 26-27; PGW Ex. 1).



8.
On September 2, 1998, gas service was turned on at 3301 G Street in the name of Bartolome Rivera at his request.  (Tr. 28).



9.
On December 16, 1998, Ms. Ocasio’s outstanding balance of $723.79 was transferred to Mr. Rivera’s G Street account.  (PGW Late-Filed Ex. 2 at 1).



10.
On February 8, 1999, gas service to the G Street property was shut-off at Mr. Rivera’s request.  (Tr. 28).



11.
On April 26, 2000, Ms. Ocasio’s outstanding balance of $723.79 was transferred to Gladys Rivera’s account for the property at 4415 N. 5th Street.  (PGW Late-Filed Ex. 2 at 1).  



12.
On May 30, 2000, Complainants made payments on outstanding balances for gas service in the amounts of $473.01 and $1,142.90 in order to complete the sale of their property on 3301 G Street.  (PGW Late-Filed Ex. 2 at 2; Complainant Ex. 2).



13.
Respondent credited the $473.01 payment to Complainants’ account for 4415 North 5th Street.  (PGW Late-Filed Ex. 3 at 2).



14.
Respondent did not credit any of Complainants’ accounts for the $1,142.90 payment.  (See, PGW Late-Filed Ex. 3).



15.
On August 28, 2000, Respondent transferred and credited to Complainants’ account for the property at 3232 N. Front Street, Ms. Ocasio’s outstanding balance of $723.79.  (PGW
 Late-Filed Ex. 2 at 1).



16.
On August 30, 2000, Respondent removed the $723.79 credit from Complainants’ account and transferred the amount as an outstanding balance to Ms. Ocasio’s current account.  (PGW Late-Filed Ex. 2 at 2).



17.
On September 20, 2000, Respondent received from Complainants a personal check in the amount of $996.07 a payment for gas service.  (Tr. 38, 40-41; PGW Late-Filed Ex. 3).



18.
Complainants stopped payment on the $996.07 check and it was returned.  (Tr. 38; PGW Late-Filed Ex. 3 at 2).



19.
Respondent cancelled the credit for the $996.07 payment and also assessed Complainants a “bad check charge.”  (Tr. 38; PGW Late-Filed Ex. 3 at 2; Complainant Ex. 1 at 8
).



20.
As of January 8, 2002, Complainants had an outstanding balance of $1,112.15 on their 4415 North 5th Street account (Account #02 4525 9606).  (PGW Late-Filed Ex. 3 at 2).

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



The present case presents five (5) issues.  The first issue is whether Respondent removed from Complainants’ account the $723.79 which it had erroneously transferred to them from the account of their former tenant, Vilma Ocasio.  The second issue is whether Complainants paid outstanding amounts for gas service at settlement on one of its real estate properties.  The third issue is whether Respondent credited Complainants’ account(s) if they did make the payments at settlement.  The fourth issue is whether Respondent credited any of the real estate settlement payments to any outstanding gas bills of Ms. Ocasio transferred to Complainants.  The fifth issue is whether Complainants issued to Respondent a bad check in the amount of $996.07.  I will address all of these issues below.



The first issue is whether Respondent removed from Complainants’ account the $723.79 which it had erroneously transferred to them from the account of their former tenant, Vilma Ocasio.  Respondent’s witness, Annmarie Nagle testified that on September 2, 1998, Respondent shut-off gas service in the name of Ms. Ocasio at 3301 G Street, at her request.  (Tr. 26-27; PGW Ex. 1).  The record indicates that Ms. Ocasio moved from the property on or around that date.  (Tr. 8, 26-27; PGW Ex. 1).  At the time gas service was shut-off in Ms. Ocasio’s name, she had an outstanding balance on her account of $723.79.  (Tr. 26-27; PGW Ex. 1).  On September 2, 1998, gas service was turned on at 3301 G Street in the name of Complainants
 at their request.  (Tr. 28).  On December 16, 1998, Respondent transferred Ms. Ocasio’s outstanding balance of $723.79 to Complainants’ G Street account.  (PGW Late-Filed Ex. 2 at 1).  However, evidence of record provides that on August 30, 2000, Respondent removed the $723.79 from Complainants’ account and transferred the amount to Ms. Ocasio’s current account.  (PGW Late-Filed Ex. 2 at 2).  Therefore, contrary to Complainants’ claim, Respondent does not continue to hold them responsible for payment of Ms. Ocasio’s outstanding balance of $723.79.



The second issue is whether Complainants paid outstanding amounts for gas service at settlement on one of its real estate properties.  Evidence of record provides that on May 30, 2000, Complainants made payments on outstanding balances for gas service in the amounts of $473.01 and $1,142.90 in order to complete the sale of their property at 3301 G Street.  (PGW Late-Filed Ex. 2 at 2; Complainant Ex. 2).  



The third issue, which is  related to the second, is whether Respondent credited Complainants’ account(s) if they did make the payments at settlement.  Evidence of record shows that Respondent credited the $473.01 payment to Complainant’s account for their property at 4415 North 5th Street.  (PGW Late-Filed Ex. 3 at 2).  However, there is no evidence of record that Respondent ever credited the $1,142.90 payment to any of Complainants’ accounts.  I, therefore, direct Respondent to credit the $1,142.90 payment to one or more of Complainants’ accounts within twenty (20) days of entry of the Commission’s final order in this proceeding.  Respondent is also directed to inform Complainants in writing of the account or accounts where the credit  was posted, and how much money was credited to each account if more than one account is used.  That 

information is to be provided to Complainants within twenty (20) days of entry of the Commission’s final order in this proceeding.



The fourth issue is whether Respondent credited any of the real estate settlement payments to any outstanding gas bills of Ms. Ocasio transferred to Complainants.  There is no evidence of record that Respondent transferred to Complainants’ account any more than Ms. Ocasio’s outstanding balance of $723.79.  And as previously stated herein, Respondent later removed that amount from Complainants’ account and transferred it to Ms. Ocasio’s current account.  Therefore, there is no evidence of record that any of the payments for gas service made by Complainants in the sale of their G Street property was used by Respondent to reduce any outstanding balance of Ms. Ocasio transferred to Complainants account(s).



The fifth and final issue is whether Complainants issued to Respondent a bad check in the amount of $996.07.  Ms. Nagle testified that on September 20, 2000, Respondent received from Complainants a personal check in the amount of $996.07
 as payment for gas service.  (Tr. 38, 40-41; PGW Late-Filed Ex. 3).  Complainants, however, stopped payment on the $996.07 check and it was returned.  (Tr. 38; PGW Late-Filed Ex. 3 at 2).  Respondent consequently cancelled the credit for the $996.07 payment and also assessed Complainants a “bad check charge.”  (Tr. 38; PGW Late-Filed Ex. 3 at 2; Complainant Ex. 1 at 8).  Therefore, contrary to Complainants’ allegation, record evidence shows that Complainants did issue a bad check in the amount of $996.07.



In conclusion, Complainants’ Complaint is sustained in part and dismissed in part.  The Complaint is sustained in that I find that Respondent failed to credit to 

Complainants’ account a $1,142.90 payment.  The Complaint is otherwise dismissed for the reasons provided herein.

IV.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainants had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainants met the burden of proof in regard to their allegation that Respondent failed to credit to their account(s) a payment in the amount of $1,142.90.



4.
Complainants failed to meet the burden of proof in regard to all other allegations.



5.
It is just, reasonable and in the public interest to require Respondent to credit to Complainants’ account(s) the $1,142.90 payment they made.

V.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Bartolome and Gladys M. Rivera v. Philadelphia Gas Works at Docket No. C-00015476 is sustained in part and dismissed in part consistent with this Order.



2.
That Respondent, within twenty (20) days of entry of the Commission’s final order in this proceeding, shall credit to one or more of Complainants’ accounts for gas service the amount of $1,142.90.



3.
That Respondent, within twenty (20) days of entry of the Commission’s final order in this proceeding, shall inform Complainants in writing of the account or accounts where the $1,142.90 credit was posted, and how much money was credited to each account if more than one account is used.



4.
That Respondent shall cease and desist from further violation of the Public Utility Code, Commission regulations or Commission orders.



5.
That this case be marked closed.

Date:
September 5, 2002


__________________________________







CHARLES E. RAINEY, JR.







Administrative Law Judge

	�	Complainant Exhibit 1 consists of a stack of 22 pages of gas bills.  (Tr. 13).  The bills were numbered starting from the last one in the stack.  Thus, the last bill which shows Complainants’ account balance on April 12, 2000, was numbered page 1.  The next to the last bill (dated May 11, 2000) was numbered page 2, etc.  (Tr. 16-17, 45). 


	�	For simplicity and ease of discussion, the word “Complainants” in this Discussion section is used to refer to Bartolome Rivera, Gladys Rivera or both of them. 


	�	A copy of the $996.07 check signed by Ms. Rivera is included among the documents comprising PGW Late-Filed Exhibit 3. 
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