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history of the proceeding

This decision dismisses Paul and Linda Wagner’s formal complaint, and grants the Respondent’s motion to dismiss. The complaint asks the Commission to require Verizon to furnish sufficient data transfer rates over its voice network to serve Wagner’s home computer needs. The verified motion to dismiss filed on behalf of Verizon Pennsylvania Inc. (Verizon or Respondent) points to commission precedent holding that public utilities, like Verizon, furnishing adequate voice transmission services, do not fail to furnish adequate, efficient, and reasonable service by failing to furnish high‑speed internet access. Paul and Linda Wagner (Wagner or Complainant) has not answered the motion to dismiss.

Wagner filed the complaint on May 16, 2002. On June 6, Verizon filed its answer to the complaint and a motion to dismiss the complaint. Attached to Verizon’s motion was a “Notice To Plead” that correctly advised Wagner that Wagner must, according to 52 Pa. Code §5.101, respond or answer the motion to dismiss, at the risk of having the motion granted. By letter dated July 19, 2002, the assigned presiding officer, ALJ James D. Porterfield, advised Wagner of the burden of proving Verizon’s service to be inadequate or unreasonable. The letter advised Wagner to answer the motion to dismiss before July 31. Further, the letter explained to Wagner that granting the motion to dismiss would extinguish the claim against Verizon, subject to Wagner having an opportunity to file exceptions to the ALJ’s decision. The motion to dismiss the complaint is granted under 52 Pa. Code §5.21(d), which provides that a complaint may be dismissed without a hearing if the hearing is unnecessary and it is in the public interest to dismiss the complaint.

The record closed on Sept. 4, 2002. Briefs were not filed. The hearing scheduled for Oct. 7, 2002, is cancelled.
discussion
The Commission has said that when faced with a motion for summary judgment or the equivalent—e.g., a motion to dismiss—a pro se complainant, like Paul and Linda Wagner, will be given an opportunity to orally explain the perceived grievance or claim against a respondent utility before a motion for summary judgment will be granted: the pleadings alone are an insufficient basis for granting a motion for summary judgment.
 A presiding officer’s decision to dismiss a complaint after the complainant fails to answer the motion to dismiss—after having been given adequate notice to file an answer—is the equivalent of granting a motion for summary judgment—i.e., the party’s claim is extinguished without a hearing and without a remedy. Thus, under compelling circumstances, a complaint may be dismissed as being in the public interest without giving a complainant an opportunity to explain a complaint by holding a hearing.

The Commission’s actions, in the discharge of its duties under the Public Utility Code, must serve, or must be consistent with, the public interest.
  If dismissing a complaint without a hearing (which appears to be unnecessary) is in the public interest, then the Commission may do so.

Section 1501 of the Public Utility Code
 requires a public utility to furnish “adequate, efficient, safe, and reasonable service.” Verizon’s answer and motion to dismiss the complaint correctly cite cases supporting the proposition that Verizon has no statutory duty to furnish, over its voice network, data transmission rates that may be desirable for a home computer user, like Wagner, to obtain high‑speed internet access.
 Except as discussed above, there is no suggestion in the complaint that Verizon has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Wagner has had an opportunity—i.e., by filing an answer to Verizon’s answer and motion to dismiss—to modify or further explain the complaint.
 Wagner did not file an answer. In view of this and the verified representations in Verizon’s answer and motion to dismiss, briefly discussed above, it appears unlikely that Wagner could rehabilitate the complaint in such a way as for it to have merit. These considerations support this decision to dismiss the complaint, with prejudice and without a hearing, as being consistent with the public interest.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Complainant, Paul and Linda Wagner, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. See 66 Pa.C.S. §332(a).

3. If a complainant is given notice to answer a motion to dismiss within a stated time period and fails to do so, the motion to dismiss may be granted based on the allegations contained in the complaint and the verified answer and motion to dismiss of a respondent.

ORDER

THEREFORE,

IT IS ORDERED, as follows:

1. That the motion of Verizon Pennsylvania Inc. to dismiss the formal complaint captioned Paul and Linda Wagner v. Verizon Pennsylvania Inc., at Docket No. C‑20027646, is granted.

2. That the formal complaint captioned Paul and Linda Wagner v. Verizon Pennsylvania Inc., at Docket No. C‑20027646, is denied and dismissed, with prejudice.

3. That the telephone hearing scheduled for October 7, 2002, at 10:00 a.m., is cancelled.

4. That the formal complaint proceeding captioned Paul and Linda Wagner v. Verizon Pennsylvania Inc., at Docket No. C‑20027646, is terminated and the record to be marked “closed.”

Dated: September 4, 2002

James D. Porterfield

Administrative Law Judge
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