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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Robert P. Gasparro (Complainant) on August 10, 2002, relative to the Initial Decision (I.D.) issued herein on July 24, 2002, by Administrative Law Judge (ALJ) Ky Van Nguyen.  On August 19, 2002, PECO Energy Company (Respondent) filed Reply Exceptions. 

History of the Proceeding



On December 3, 2001, the Complainant filed a Complaint with the Pennsylvania Public Utility Commission (the Commission).  The Complainant essentially alleged that the Respondent had informed him that the wiring and the socket of the meter were rusted, and that his equipment needed repairs before an automated meter reading device could be installed.  However, the Complainant was of the opinion that repairs were not needed, and he asked that the repairs be cancelled, or that he be given additional time with which to make repairs.



On January 29, 2002, the Respondent filed an Answer to the Complaint, which alleged that it had provided the Complainant with proper notice to make repairs and that it reserved the right to terminate the Complainant’s service under 52 Pa. Code §56.98.



On May 13, 2002, a hearing was held on the Complaint.  The Complainant proceeded unrepresented, but the Respondent was represented by counsel.  In his Initial Decision, issued on July 24, 2002, the ALJ recommended, inter alia, that the instant Complaint be dismissed.  Exceptions and Reply Exceptions were filed as above noted.


Discussion



We note that the ALJ made four Findings of Fact and reached one Conclu​sion of Law that are hereby adopted by reference, unless modified or rejected either expressly or by necessary implication by this Opinion and Order.  Based on his review, evaluation and analysis of the record, the ALJ concluded that the Commission has jurisdiction over the Parties to, and the subject matter of, this dispute.  (I.D., p. 5).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



The Complainant’s Exceptions contain eight numbered paragraphs.  Of those paragraphs, however, only two statements are properly considered Exceptions consistent with Section 5.533(b) of our regulations.  52 Pa. Code §5.533(b).  In his first Exception, which is contained in Paragraph No. 6, the Complainant contends that contrary to the ALJ’s finding, he has met his burden of proof in this proceeding.  Therefore, according to the Complainant, his Complaint should have been sustained.  



On review of this Exception, we conclude that it lacks merit.  It is well settled that the Complainant in a proceeding, bears the burden of proof. Section 332(a) of the Public Utility Code (“Code”), 66 Pa. C.S. §332(a).  In Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence, which is more convincing, by even the smallest degree, than the evidence presented by the other party.  Additionally, to establish a sufficient case against a utility and satisfy the burden of proof, a Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  (Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976)).  



In the context of the instant dispute, the Complainant had the burden of proving by a preponderance of the evidence that the wiring and the socket of his meter posed no danger to the safety of any person or harm to the Respondent’s energy delivery system.  (I.D., p. 3).  Based on our review of the record as developed, we find that the Complainant has failed to carry his burden of proof.



Section 56.98 of the Commission’s regulations, 52 Pa. Code §56.98 (Section 56.98) (relating to Exceptions for terminations based on occurrences harmful to person or property) provides as follows:

Notwithstanding any other provision of this chapter, when a service termination is based on an occurrence which endangers the safety of any person or may prove harmful to the energy delivery system of the utility, the utility may terminate service without written notice so long as the utility honestly and reasonably believes grounds to exist.  At the time of termination, the utility shall make a bona fide attempt to deliver a notice of termination to a responsible person at the affected premises and, in the case of a single meter, multiunit dwelling, shall conspicuously post the notice at the dwelling, including common areas when permissible.

According to the aforecited provision, a utility may terminate service without written notice when the termination is honestly and reasonably based on an occurrence which would endanger the safety of any person or harm the energy delivery system of the utility.  However, at the time of termination, it is incumbent upon the utility to make a bona fide attempt to deliver a notice of termination to a responsible person at the affected premises or conspicuously post the notice at the dwelling if the home is a multiunit dwelling.



We note that the Complainant did not present any qualified witness to testify to the conditions of the wiring and the socket of the meter.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  In short, the Complainant has failed to provide sufficient evidence to support his assertion that the condition of his service equipment is not dangerous.  Accordingly, we conclude that the Complainant has failed to carry his burden of proof and, therefore, the Complainant’s first Exception is denied.



In his second Exception, which is contained in Paragraph No. 7, the Complainant contends that he has not been afforded procedural due process by the Commission in the instant proceeding.   Specifically, the Complainant contends that he should have been accorded an opportunity to examine the credentials of the Respondent’s witness who was held out to be an expert.



On review of this Exception, we find it unmeritorious.  We note that the essentials of administrative due process are notice, an opportunity to be heard and to defend in an orderly proceeding adapted to the nature of the case before the tribunal.  Conestoga National Bank v. Patterson, 442 Pa. 289, 275 A.2d 6, 9 (1971).  Of these, notice is the most basic requirement.  Pa. Coal Mining Assn. v. Insurance Dept., 471 Pa. 437, 370 A.2d 685, 693 (1977).



Additionally, procedural due process includes a right to notice of one’s procedural rights.  The right to due process means a right to know how the proceeding will be conducted in addition to knowing when the proceeding shall be conducted.  Pennsylvania Dept. of Health v. Brownsville Golden Age Nursing Home, 520 A.2d 926, 930 (Pa. Cmwlth. 1987) (Brownsville). 



In the instant proceeding, the Commission initially identified the proceedings as a “Hearing.”  The Commission also clearly indicated that factual evidence was required.  The Commission provided the Parties hereto with a Hearing Notice, indicating the date, time, and location of the hearing, the second page of which clearly states as follows:  “Attention: You may lose the case if you do not come to this hearing and present facts on the issues raised.”  (PECO Exh. No. 1).



We find the Commission’s notice issued herein to be well within the standard enunciated in Brownsville, supra.  The Complainant argued that his failure to engage in discovery or to bring a witness to testify regarding the condition of his facilities results in a failure of due process.  We find that assertion to be completely erroneous.  The Complainant was afforded ample opportunity to engage in discovery and subpoena witnesses, if so desired.  Additionally, the Complainant had reasonable notice of what evidence the Respondent would present at the hearing.

The issue herein, per the Complainant’s Formal Complaint issued by the Commission on January 8, 2002, was the Respondent’s determination that the Com​plainant’s facilities were unsafe and in need of repair or replacement.  The Respondent provided the Complainant with ample opportunity to remedy the situation.  The initial determination of an unsafe condition was made on November 2, 2001.  The Respondent gave the Complainant  approximately six months to rectify the situation.  The Complainant actively avoided doing so.  As discussed supra, Section 56.98 of our regulations, vests a utility with the power to terminate service if harmful conditions exist.  For these reasons, the Complainant’s second Exception is denied. 

Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions filed thereto.  Based upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious and, as a result, they will be denied.  The instant Complaint will be dismissed.  Accordingly, the ALJ’s Initial Decision is adopted; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Robert P. Gasparro at this Docket to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are hereby denied.  



2.
That the Initial Decision of the Administrative Law Judge is adopted to the extent that it is consistent with this Opinion and Order.  



3.
That the Formal Complaint of Robert P. Gasparro against PECO Energy Company at this Docket is hereby dismissed.



4.
That the instant Docket be marked closed.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 25, 2002

ORDER ENTERED:  September 30, 2002
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