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HISTORY OF THE PROCEEDINGS


On October 10, 2001 at Pennsylvania Public Utility Commission (Commission) Docket No. C-20016295, Scott Klitzner, trading as SUR PC, filed a formal complaint which alleged that UGI Utilities, Inc. - Electric Division (UGI) had changed the meter for his computer sales business and that, after the meter change, his electric bills had doubled and tripled in size.  As relief, Mr. Klitzner asked that UGI be directed to reinstall the demand meter which it had removed from his business.



On November 9, 2001, UGI filed an answer which denied that the removal of the demand meter adversely affected the electric bills for Mr. Klitzner's business because Mr. Klitzner was billed under UGI's GS-1 rate based on the kilowatt-hours (kwh) used during a billing period.  Furthermore, UGI alleged that the operation of the demand meter at Mr. Klitzner's business for about one year before its removal verified that the GS-1 rate was the least costly UGI rate for which Mr. Klitzner's business could qualify.



By a notice dated January 8, 2002, I was assigned to the case, and the parties were advised that an initial telephonic hearing would be held before me at 10:00 a.m. on February 26, 2002.  By a Prehearing Order issued January 18, 2002, I explained hearing procedures to the parties, confirmed the scheduled hearing date, and specified certain information that each of the parties should be prepared to present at the hearing.  By a letter dated February 18, 2002, UGI sent Mr. Klitzner and me 4 potential exhibits for the hearing.



At the scheduled hearing time of 10:00 a.m. on February 26, 2002, I convened a hearing on Mr. Klitzner's complaint.  Both parties appeared before me by telephone.  Mr. Klitzner represented himself, and UGI was represented by legal counsel
 and witnesses (Tr. 8).  I administered the oath to Mr. Klitzner, and Mr. Klitzner began to testify.  Shortly after starting his testimony, Mr. Klitzner announced that he was not prepared to participate in the hearing because he had forgotten about the hearing and therefore did not have any documentation with him to refresh his memory of pertinent events and data (Tr. 11).  Mr. Klitzner attributed his forgetfulness to the fact that the hearing was scheduled during a week when he expected lots of computer sales due to a tax holiday (Tr. 11).  During the hearing, another telephone at Mr. Klitzner's SUR PC location frequently rang, and Mr. Klitzner excused himself to answer that telephone because he did not want to miss calls from possible customers (Tr. 11).



Given Mr. Klitzner's asserted dilemma, UGI graciously agreed to continue the hearing for Mr. Klitzner's convenience (Tr. 11).  Mr. Klitzner asked that the hearing be scheduled to start at 9:00 a.m. because he opens SUR PC for business at 10:00 a.m. (Tr. 11-12).



Before the hearing concluded on February 26, I reminded Mr. Klitzner of the exhibit instructions in my prehearing order:  if Mr. Klitzner had documents to present as exhibits, he must send copies of the documents to me and to UGI's counsel before the next scheduled hearing date (Tr. 14‑17).  The February 26 hearing concluded at 10:32 a.m., and a transcript of 20 pages was produced.



By a notice dated March 1, 2002, the parties were informed that a second telephonic hearing on Mr. Klitzner's complaint would be held at 9:00 a.m. on April 25, 2002.  Due to a scheduling conflict, the hearing had to be postponed.  By a notice dated April 2, 2002, the parties were advised that the second hearing would be held at 9:00 a.m. on April 26, 2002.



At 9:00 a.m. on April 26, 2002, I convened a second hearing on Mr. Klitzner's complaint.  Both parties again appeared before me by telephone.  Mr. Klitzner represented himself, and UGI was represented by legal counsel and 3 witnesses:  Keith Adams (a UGI customer service supervisor Tr. 44-45), Robert F. Pavolonis (a UGI meter superintendent Tr. 56), and Arlene S. "Sandy" Humko (a UGI commercial customer consultant Tr. 67-68).  Mr. Klitzner and UGI's 3 witnesses testified, and 4 UGI exhibits were admitted into evidence.  A transcript of 70 additional pages was produced.

FINDINGS OF FACT


1.
Complainant is Scott Klitzner, trading as SUR PC, who receives commercial electric service from UGI Utilities, Inc. - Electric Division (UGI) for SUR PC at 124 East Main Street, Nanticoke, Pennsylvania 18634 (Tr. 10-11).



2.
SUR PC is a store which sells computers (Tr. 10).



3.
On March 21, 2000, UGI initiated electric service to Mr. Klitzner for SUR PC, and Mr. Klitzner's first UGI bill was in the amount of $11.03 and covered only 14 days of service from March 21 to the April 4, 2000 actual meter reading date (Tr. 25; UGI Exhibit 3).



4.
From the May 4, 2000 UGI bill to the December 4, 2000 UGI bill, Mr. Klitzner's monthly electric bills based on actual meter readings ranged from $38.98 to $56.33 (UGI Exhibits 1 and 3).



5.
Mr. Klitzner's UGI electric bill was $81.08 for January 4, 2001; $120.47 for February 2, 2001; $106.42 for March 6, 2001; and $99.33 for April 4, 2001 (UGI Exhibits 1 and 3).




a.
During the months covered by these bills, Mr. Klitzner admits operating the following electrical equipment at SUR PC about 8 hours daily:  a portable heater, 16 overhead lights, a computer at the front of the store, a computer at the rear of the store, a coffee pot, a television set, two entertainment systems with Play Station-type consoles, and 6 or 7 additional computers (Tr. 26-30 and 36).




b.
During the months covered by these bills, Mr. Klitzner admits continuously operating a small, cube-shaped refrigerator at SUR PC (Tr. 26).




c.
To solicit business for the Christmas holidays in December of 2000, Mr. Klitzner admits operating additional electrical equipment at SUR PC 24 hours a day for 7 days a week:  decorative lights and a computer in the store window (Tr. 28 and 36).




d.
Recognizing the quantity of electrical equipment being regularly operated at SUR PC for the months covered by these bills, Mr. Klitzner does not dispute his UGI electric bills based on the actual meter readings taken on January 4, 2001; February 2, 2001; March 6, 2001; and April 4, 2001 (Tr. 36).



6.
Mr. Klitzner's UGI electric bill was $89.72 for June 5, 2001 and covered 62 days of service from the April 4, 2001 bill to the June 5, 2001 bill (UGI Exhibit 3).




a.
Mr. Klitzner was originally sent a UGI electric bill for May 4, 2001 based on an estimate of his electric usage at SUR PC since the April 4, 2001 bill (Tr. 77).


  

b.
The May 4, 2001 bill originally sent to Mr. Klitzner was estimated at a gas meter index of 1443, but the June 5, 2001 actual meter reading showed a gas meter index of only 1255 which made UGI's billing system automatically cancel the May 4 overestimated bill as having been erroneously issued (Tr. 77; UGI Exhibit 1).




c.
Because the May 4 estimated bill was canceled, the June 5, 2001 bill included charges for the 2 months of gas usage that had occurred since the April 4, 2001 bill (Tr. 77).




d.
If the June 5, 2001 bill were divided in half to make two monthly billing periods of 31 days apiece, then the bill for each monthly period would be $44.86 ($89.72 ÷ 2 = $44.86) (Tr. 29 and 35; UGI Exhibits 1 and 3).



7.
From the UGI bill with the meter reading date of July 5, 2001 to the UGI bill with the meter reading date of February 4, 2002, Mr. Klitzner's monthly electric bills ranged from $45.66 to $68.71 based on actual meter readings (UGI Exhibits 1and 3).




The July 5, 2001 bill was $45.66.




The August 3, 2001 bill was $68.71.




The September 4, 2001 bill was $66.61.




The October 3, 2001 bill was $50.94.




The November 1, 2001 bill was $57.73.




The December 4, 2001 bill was $62.31.




The January 4, 2002 bill was $63.05.




The February 4, 2002 bill was $58.65.

(UGI Exhibits 1 and 3.)

 

8.
In the summertime, Mr. Klitzner has operated an electric air conditioner at SUR PC (Tr. 39).




9.
Sometime after receiving his February 2, 2001 UGI bill, Mr. Klitzner called UGI to question the size of his electric bills for SUR PC, and thereafter UGI employees Arlene S. "Sandy" Humko and Ed Gill came to the SUR PC store to evaluate the electric usage at the store (Tr. 26-28).




a.
Mr. Gill utilized a submetering device to determine the amount of electricity being used by each electrical appliance then operating at SUR PC and did not discover any discrepancy between an individual appliance's wattage rating and actual electric usage (Tr. 39-40).




b.
To reduce electric usage and thereby lower electric bills, Mr. Gill suggested that Mr. Klitzner operate less electrical equipment at SUR PC (Tr. 28 and 82-83).




c.
On April 12, 2001, Mr. Gill and Ms. Humko performed a load survey of the wattage ratings of the electrical appliances at SUR PC:  2 television sets; a Nintendo; a coffee pot; a small, cube-shaped refrigerator; a 115-volt desk tower with a computer screen; 14 overhead, fluorescent lights measuring 4 feet in length; an overhead, fluorescent light measuring 2 feet in length; 6 overhead, fluorescent lights measuring 8 feet in length; 3 computer monitors; 2 120-volt computer towers; and a 115‑volt computer tower (Tr. 79 and 81-82; UGI Exhibit 4).  The load survey showed that the appliances had the potential to use the amount of electricity billed to Mr. Klitzner (Tr. 69-70; UGI Exhibits 1, 3 and 4).



10.
In March of 2001, UGI informed Mr. Klitzner that it was going to change the electric meter at SUR PC (Tr. 27).




a.
On March 16, 2001, UGI removed the demand meter at SUR PC although Mr. Klitzner had not asked to have the meter changed (Tr. 27; UGI Exhibits 1 and 3).




b.
On March 16, 2001, UGI replaced the demand meter at SUR PC with a straight kilowatt-hour (kwh) meter which measures just the kwh used by a customer (Tr. 27 and 59; UGI Exhibits 1 and 3).



11.
Mr. Klitzner has verified that there is no foreign load registering on the electric meter for his SUR PC store (Tr. 32-33).



12.
Although Mr. Klitzner has been billed by UGI on a monthly basis for electric service to SUR PC, Mr. Klitzner customarily lets his UGI bills and corresponding late payment charges accumulate for a few months at a time before he pays the bills (Tr. 27-28).



13.
As of the April 26, 2002 hearing date, Mr. Klitzner's SUR PC store was open to the public for business from 10:00 a.m. to 6:00 p.m. on Monday through Friday and from 10:00 a.m. to 2:00 p.m. on Saturday (Tr. 41-42).  Sometimes Mr. Klitzner stays in the store after business hours to accommodate a customer who cannot pick up a computer during regular store hours or to do bookkeeping such as during a tax holiday on computer sales (Tr. 41-43).



14.
When Mr. Klitzner originally started his SUR PC store in or about March of 2000, the store was open to the public for business from 9:00 a.m. to 6:00 p.m. on Monday through Friday and from 9:00 a.m. to 2:00 p.m. on Saturday (Tr. 41-42).



15.
A UGI demand meter measures not only the kwh used by a customer but also the customer's kilowatt (kw) demand for electric power from UGI at a particular point in time (Tr. 46, 48-49 and 59).



16.
UGI's GS-4 rate bills a customer according to the customer's kwh of consumption and the customer's peak electric consumption during an hour during a month to account for the customer's demand for UGI to supply a relatively large amount of electric power at a particular location at a particular time (Tr. 46 and 49).



17.
UGI's GS-1 rate does not have a demand component to it and bills a customer according to just the customer's kwh of consumption (Tr. 46).



18.
Because UGI's GS-1 rate is based only on kwh of consumption and not also on a demand for power at a particular point in time, a customer with relatively low electric consumption will be billed at a more advantageous rate under UGI's GS-1 rate than under UGI's GS-4 rate (Tr. 46‑49).



19.
Before providing electric service to Mr. Klitzner for SUR PC at 124 East Main Street, Nanticoke, Pennsylvania, UGI provided electric service to another customer at 124 East Main Street, Nanticoke, Pennsylvania (Tr. 47).




a.
The former customer had relatively high electric consumption in comparison to SUR PC and, as a result, UGI's GS‑4 rate was more advantageous to the former customer than UGI's GS-1 rate because the former customer could manage its demand and benefit from the demand component of the GS-4 rate (Tr. 47).




b.
Because the former customer was billed under UGI's GS-4 rate, the former customer was served by a demand meter so that UGI could measure the customer's peak electric consumption during an hour during a month to formulate part of the charges billed to the customer (Tr. 47).



20.
From the March 21, 2000 initiation of service to Mr. Klitzner at SUR PC, UGI billed Mr. Klitzner under its GS-1 rate (Tr. 51, 53 and 71-72; UGI Exhibit 3).




a.
From March 21, 2000 to March 16, 2001, UGI measured SUR PC's electric usage through the demand meter installed for the former customer (Tr. 71-72; UGI Exhibit 3).




b.
Although the demand meter recorded the two separate measurements of kwh of consumption and peak consumption at an hour during a month, UGI billed Mr. Klitzner under UGI's GS-1 rate according to solely the kwh of consumption registering on the demand meter (Tr. 71-72; UGI Exhibit 3).




c.
The peak consumption readings on UGI's demand meter from March of 2000 to March of 2001 show that, if Mr. Klitzner had been charged under UGI's GS-4 rate during that time frame, his UGI bills would have been higher than they were under UGI's GS-1 rate due to the demand component in the GS-4 rate (Tr. 68; UGI Exhibit 3).



21.
After removing the demand meter from SUR PC's location at 124 East Main Street, Nanticoke on March 16, 2001, UGI conducted a test of the demand meter's accuracy on March 20, 2001 (Tr. 57; UGI Exhibit 2).




a.
The meter tested as 99.96% accurate which means that the meter was registering slightly less than Mr. Klitzner's actual electric usage at SUR PC because the meter was .04 of 1% slow (Tr. 58; UGI Exhibit 2).




b.
A meter accuracy of 99.96% is within the limits of acceptability set by Commission regulation (Tr. 58).



22.
On February 11, 2002, UGI removed the straight kwh meter from SUR PC's location at 124 East Main Street, Nanticoke and tested the meter on February 12, 2002 in response to Mr. Klitzner's formal complaint at Docket No. C‑20016295 (Tr. 45 and 58; UGI Exhibits 1 and 2).




a.
The meter tested as 100.09% accurate which means that the meter was registering slightly more than Mr. Klitzner's actual electric usage at SUR PC because the meter was .09 of 1% fast (Tr. 58; UGI Exhibit 2).




b.
A meter accuracy of 100.09% is within the limits of acceptability set by Commission regulation (Tr. 58).



23.
For a 33-day period in July and August of 2001, Mr. Klitzner operated every electrical appliance at SUR PC during the store's business hours because he wanted to see how much kwh usage would register on the electric meter for SUR PC (Tr. 33-36).  



24.
The average daily electric consumption at the SUR PC store was:




5.5 kwh at the April 4, 2000 actual meter reading




10.6 kwh at the May 4, 2000 actual meter reading




11.2 kwh at the June 5, 2000 actual meter reading




11.2 kwh at the July 5, 2000 estimated meter reading




12.6 kwh at the August 3, 2000 actual meter reading




11.6 kwh at the September 1, 2000 estimated meter reading




15.3 kwh at the October 3, 2000 actual meter reading




13.3 kwh at the November 1, 2000 actual meter reading




14.9 kwh at the December 4, 2000 actual meter reading




23.9 kwh at the January 4, 2001 actual meter reading




39.2 kwh at the February 2, 2001 actual meter reading




31.1 kwh at the March 6, 2001 actual meter reading




31.9 kwh at the April 4, 2001 actual meter reading




12.2 kwh at the June 5, 2001 actual meter reading




12.9 kwh at the July 5, 2001 actual meter reading




21.3 kwh at the August 3, 2001 actual meter reading




18.6 kwh at the September 4, 2001 actual meter reading




15.1 kwh at the October 3, 2001 actual meter reading




17.5 kwh at the November 1, 2001 actual meter reading




16.8 kwh at the December 4, 2001 actual meter reading




18.0 kwh at the January 4, 2002 actual meter reading




16.4 kwh at the February 4, 2002 actual meter reading

(Tr. 73; UGI Exhibit 1; accord UGI Exhibit 3.)



25.
Mr. Klitzner does not dispute the accuracy of his UGI bills for electric service to SUR PC before the meter reading date of June 5, 2001 (Tr. 38-39).



26.
If a demand meter and a straight kwh meter were simultaneously installed at SUR PC, the two meters would record the same amount of kwh of usage at SUR PC (Tr. 53 and 59).



27.
When UGI sends Mr. Klitzner a bill for electric service to SUR PC, the bill covers a specifically stated number of days of kwh usage in the interval ―usually a month― between the most recent meter reading date stated on the current month's bill and the immediately preceding meter reading date stated on the past month's bill (Tr. 29; UGI Exhibits 1 and 3).



28.
If Mr. Klitzner had been charged under UGI's GS-4 rate for kw demand as well as kwh usage, his monthly bills would have been from 19.4% to 151.0% higher than they were under UGI's GS-1 rate which charged him solely for kwh usage (Tr. 68 and 72-73; UGI Exhibit 3).



29.
The UGI account statement for Mr. Klitzner lists, by dollar amounts and related kwh usage amounts, all UGI bills issued to Mr. Klitzner for electric service at SUR PC from the initiation of service on March 21, 2000 to February 4, 2002 (UGI Exhibit 1; accord UGI Exhibit 3).



30.
As of February 4, 2002, Mr. Klitzner had an outstanding balance of $350.45 for UGI electric service to SUR PC (UGI Exhibit 1).

DISCUSSION


Mr. Klitzner alleges that he was overbilled by UGI for electric service to his computer store known as SUR PC.  As the complainant, Mr. Klitzner has the burden of proving his overbilling allegations by a preponderance of the evidence.  Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 461 A.2d 1234 (1983); Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980); 66 Pa. C.S. §332(a).  Ultimately, Mr. Klitzner must produce credible and competent evidence to "support a finding that the metered usage exceeded the actual usage."  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1220 (Pa. Cmwlth. Ct. 2001); accord Waldron.



To establish a prima facie case of overbilling which will require the respondent utility to present rebutting evidence, a business customer like Mr. Klitzner must demonstrate that his bills have "substantially deviated from the expected usage."  Kupstas v. Pennsylvania Gas and Water Co., 76 Pa. PUC 334, 338 (1992) (emphasis in original).  To do this, a business customer may offer circumstantial evidence showing that his potential for utility usage was low during the questioned billing period and that the disputed bills were abnormally high when compared to other bills.  See Burleson; Milkie; Waldron.



"Once it is determined that the complainant has made out [a] prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant."  Milkie, 768 A.2d at 1220; accord Burleson.  To rebut a complainant's case, a utility "'need not produce evidence which preponderates or outweighs or surpasses the evidence of [the complainant], but it is sufficient if such evidence is co-equal, leaving the proof in equilibrium.'"  Waldron, 54 Pa. PUC at 99 (citation omitted); accord Milkie, 768 A.2d at 1220.  "The Commission must measure the weight and credibility of all the evidence, and simply because the [complainant] has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight."  Milkie, 768 A.2d at 1220 (footnote deleted).

I.
MR. KLITZNER'S EVIDENCE



At the hearing on his complaint, Mr. Klitzner emphasized that he was disputing the accuracy of his UGI electric bills for SUR PC beginning at the bill with the meter reading date of June 5, 2001 which covered electric usage at SUR PC during April and May of 2001 (Fact-findings 5.d, 6, 6.b and 25).  Mr. Klitzner asserted that all his UGI bills from the meter reading date of June 5, 2001 onward exceeded his actual electric usage at SUR PC because, starting in April of 2001, his electric usage was recorded by a straight kilowatt‑hour (kwh) meter instead of a demand meter (see Fact‑finding 10.b) and he operated fewer electrical appliances at SUR PC than previously (see Fact-findings 5.a, 5.b, 5.c and 9.c).  Additionally, Mr. Klitzner testified that UGI employee Ed Gill had performed a submetering test of the electrical appliances at SUR PC and had not detected any malfunctioning appliances which would cause high electric usage (see Fact‑finding 9.a).

II.
UGI'S EVIDENCE



To rebut Mr. Klitzner's evidence, UGI presented tests of the demand meter and straight kwh meter sequentially used at SUR PC, a comparison of Mr. Klitzner's electric usage and bills under the demand meter and straight kwh meter, an electrical appliance load/wattage survey, and an explanation of variables affecting electric consumption.

A.
Meter Tests


On March 20, 2001, UGI tested the registering precision of the demand meter which had been operating at SUR PC from March 21, 2000 to March 16, 2001 (Fact-findings 20.a and 21).  Subsequently, on February 12, 2002, UGI tested the registering precision of the straight kwh meter which had been operating at SUR PC from March 16, 2001 to February 11, 2002 (Fact-findings 10.b and 22).



The tests established that the demand meter and the straight kwh meter both registered electric usage at SUR PC within the Commission's ±2% accuracy requirement stated at 52 Pa. Code §57.24(b)-(c) (Fact-findings 21.a, 21.b, 22.a and 22.b).

B.
Comparing Demand Meter to KWH Meter



The former UGI electric customer at SUR PC's present location was billed according to a demand meter in order to separately record and bill for the customer's kwh usage and kilowatt (kw) demand under UGI's GS-4 rate which features a demand component (Fact‑findings 15, 16, 19, 19.a and 19.b).  From March of 2000 to March of 2001, UGI left the demand meter in place at SUR PC in order to ascertain whether Mr. Klitzner would benefit from being charged for electric service to SUR PC under UGI's GS-4 rate based on a kw demand component and a kwh usage component (Fact‑findings 20.a, 20.b and 20.c).  UGI's examination of the kw demand at SUR PC over the course of the year revealed that the demand was too low for the GS-4 rate to result in savings for Mr. Klitzner (Fact-findings 18 and 20.c).  UGI produced a billing comparison which established that, if Mr. Klitzner had been charged under UGI's GS-4 rate for kw demand as well as kwh usage, his monthly bills would have been from 19.4% to 151.0% higher than they were under UGI's GS-1 rate which charged him solely for kwh usage (Fact‑findings 20.c and 28).



In addition, UGI introduced an account statement which listed, by dollar amounts and related kwh usage amounts, all its bills issued to Mr. Klitzner from the initiation of electric service at SUR PC on March 21, 2000 to February 4, 2002 (Fact‑finding 29).  Contrary to Mr. Klitzner's contention about receiving lower bills when UGI utilized the demand meter instead of the straight kwh meter to record kwh usage at SUR PC, the account statement clearly demonstrated that Mr. Klitzner's highest months of electric consumption, and therefore Mr. Klitzner's highest electric bills, occurred while kwh usage at SUR PC was being registered on the demand meter (Fact-findings 5, 6.d, 7, 10.b and 24).



From UGI's initiation of service to Mr. Klitzner at SUR PC in March of 2000 until the April 26, 2002 hearing date, UGI billed Mr. Klitzner for service to SUR PC at its GS-1 rate based solely on Mr. Klitzner's kwh usage (Fact-findings 20 and 20.b).  Given that a utility is required to compute bills for a customer at the most advantageous rate applicable to the service provided to the customer and that UGI's GS-1 rate is UGI's most advantageous rate for service to Mr. Klitzner at SUR PC, UGI appropriately billed Mr. Klitzner at its GS-1 rate.  2601 Parkway Associates v. Philadelphia Electric Co., 68 Pa. PUC 459 (1988), petition for modification denied, 69 Pa. PUC 114 (1989); 66 Pa. C.S. §1303.  Inasmuch as a demand meter was not beneficial to Mr. Klitzner for service at SUR PC, UGI reasonably replaced the demand meter with a straight kwh meter (Fact-finding 10.b).  See 66 Pa. C.S. §1501.

C.
Load/Wattage Survey



On April 12, 2001, two UGI employees conducted a survey of the load/wattage of the electrical appliances then at SUR PC (Fact‑finding 9.c).  The survey showed that Mr. Klitzner had the potential to use the amount of electricity billed to him (Fact‑finding 9.c).



The UGI load/wattage survey was corroborated by Mr. Klitzner's own testimony that the appliances at SUR PC had sizable electric consumption when all of them were operated during the store's business hours over a 33‑day period in July and August of 2001 (Fact-finding 23).  Mr. Klitzner was billed for 21.3 kwh daily of electric usage in July of 2001 based on an August 3, 2001 actual meter reading and for 18.6 kwh daily of electric usage in August of 2001 based on a September 4, 2001 actual meter reading (Fact‑findings 24 and 27).  Not surprisingly, Mr. Klitzner's electric consumption reflected in the August 3 and September 4, 2001 meter readings constituted the highest daily electric consumption at SUR PC for the billing period disputed by Mr. Klitzner, namely, the period starting with the June 5, 2001 bill for service to SUR PC in April and May of 2001 (Fact-finding 24).



Additionally, Mr. Klitzner confirmed the validity of the UGI load/wattage survey by acknowledging that that no foreign load was registering on the electric meter for SUR PC and that UGI's submetering test of the electrical appliances at SUR PC did not disclose any discrepancy between an individual appliance's wattage rating and actual electric usage (Fact-findings 9.a and 11).  See Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980) (use of submetering to rebut overbilling claim); Waldron (use of submetering to rebut overbilling claim). 

D.
Variables Affecting Consumption



The testimony of UGI's witnesses and the billing history provided by UGI indicated that, whenever Mr. Klitzner operated more electrical equipment at SUR PC for longer periods of time, his UGI bills were higher due to increased kwh usage (Fact‑findings 5, 5.a, 5.b, 5.c, 5.d, 6.d, 7, 9.b, 9.c, 23 and 24).  Apart from continually running a small refrigerator at SUR PC, Mr. Klitzner acknowledged operating most of the electrical equipment at SUR PC for 8 hours daily during the store's business hours from March of 2000 to April of 2001 except during the winter holiday season of 2000-2001 when he admitted operating holiday lights and a computer at SUR PC for 24 hours daily every day of the week (Fact‑findings 5.a, 5.b and 5.c).  As confirmed by Mr. Klitzner, his highest UGI bills occurred from the January 4, 2001 actual meter reading date through the April 4, 2001 actual meter reading date when he operated a considerable amount of electrical equipment at SUR PC including holiday lights, an electric heater and multiple computers (Fact-findings 5, 5.a, 5.b, 5.c and 5.d).  Moreover, for the 33-day period in July and August of 2001 when Mr. Klitzner admittedly operated every electrical appliance at SUR PC, Mr. Klitzner's electric consumption and resultant UGI bills with the August 3 and September 4, 2001 actual meter reading dates were higher than other months' kwh usage and bills (Fact-findings 6.d and 7).



Insofar as Mr. Klitzner claimed either to have eliminated certain electrical equipment from SUR PC or to have operated the electrical equipment at SUR PC more sparingly beginning sometime in April of 2001, the billing history provided by UGI was consistent with Mr. Klitzner's claim (Fact-findings 5.a, 5.b, 5.c and 9.c).  The billing history showed that Mr. Klitzner's kwh usage from the January 4, 2001 to the March 4, 2001 actual meter reading dates ranged from 23.9 to 39.2 kwh daily while Mr. Klitzner's kwh usage from the June 5, 2001 to the February 4, 2002 actual meter reading dates ranged from 12.2 to 21.3 kwh daily with the highest daily usages recorded for the previously discussed August 3 and September 4, 2001 actual meter reading dates when Mr. Klitzner operated all the electrical equipment at SUR PC (Fact-findings 23 and 24).  



As further revealed by the billing history, Mr. Klitzner's electric usage pattern has displayed a year-to-year consistency.  Mr. Klitzner has had lower kwh usage in the spring and early summer during which milder weather and more daylight hours exist and greater kwh usage in the autumn and winter during which colder weather and less daylight hours predominate along with various holidays such as Halloween, Thanksgiving, Christmas and New Year's Eve when decorative lighting often appears (Fact-findings 5.c and 24).
  This usage pattern comports with Mr. Klitzner's admittedly utilizing decorative lights and operating more equipment at SUR PC during the Christmas season to attract customers and encourage sales, and Mr. Klitzner's thus having higher kwh usage and higher UGI bills then (Fact-findings 5, 5.c, 7 and 24).  In addition, this usage pattern comports with Mr. Klitzner's acknowledged operation of an electric heater at SUR PC in cold weather and an electric air conditioner at SUR PC in hot weather, and Mr. Klitzner's correspondingly higher kwh usage and higher UGI bills at those times (Fact-findings 5, 5.a, 7, 8, 23 and 24).

III.
SUMMARY


Based on the credible evidence of record, I conclude that UGI did not overbill Mr. Klitzner for electric service to SUR PC and that Mr. Klitzner is obligated to pay the UGI bills issued to him for electric service to SUR PC.  Kanarr Processing Specialties v. UGI Corp., 68 Pa. PUC 153 (1988); LTV Steel Co. v. Duquesne Light Co., 61 Pa. PUC 21 (1986).



Because Mr. Klitzner is a UGI commercial customer for electric service at SUR PC, Mr. Klitzner is not entitled to a Commission-ordered plan for the payment of any outstanding UGI bills for service to SUR PC (see Fact-findings 12 and 30).  Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., C-00015522 (opinion and order adopted October 12, 2001, entered October 15, 2001).

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the complainant, Mr. Klitzner had the burden of proving, by a preponderance of the evidence, that UGI overbilled him for electric service to SUR PC, and Mr. Klitzner did not carry his burden of proof.  66 Pa. C.S. §332(a).



3.
The credible evidence of record shows that the electrical appliances at SUR PC on April 12, 2001, had the potential to use the amount of electricity billed to Mr. Klitzner from June 5, 2001 onward and that the electrical appliances at SUR PC before April of 2001 had the potential to use the amount of electricity billed to Mr. Klitzner from March of 2000 to June 5, 2001.



4.
The demand meter used by UGI to register electric usage at SUR PC from March 21, 2000 to March 16, 2001 was accurate, and the straight kwh meter used by UGI to register electric usage at SUR PC from March 16, 2001 to February 11, 2002 was accurate.  52 Pa. Code §57.24(b)-(c).



5.
UGI properly billed Mr. Klitzner for electric service to SUR PC under its GS-1 rate based on kwh usage without a kw demand component because that rate was the most advantageous rate applicable to the service provided to Mr. Klitzner at SUR PC.  66 Pa. C.S. §1303.



6.
UGI properly replaced the demand meter at SUR PC with a straight kwh meter when UGI determined that the kw demand at SUR PC was too low for Mr. Klitzner to benefit from any rate other than UGI's GS-1 rate which was based solely on kwh usage.  See 66 Pa. C.S. §1501.



7.
In serving Mr. Klitzner at SUR PC, UGI has not violated a provision of the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).



8.
Mr. Klitzner is obligated to pay the UGI bills issued to him for electric service to SUR PC.  Lebanon Valley Enterprises, Inc.; Kanarr Processing Specialties; LTV Steel Co.
ORDER


THEREFORE, IT IS ORDERED:



1.
That the formal complaint filed by Scott Klitzner, t/a SUR PC, against UGI Utilities, Inc. - Electric Division at Docket No. C-20016295 is hereby denied.



2.
That Scott Klitzner, t/a SUR PC, is hereby directed to pay the bills issued to him by UGI Utilities, Inc. - Electric Division for service to him at SUR PC.



3.
That, if Scott Klitzner, t/a SUR PC, does not pay the bills issued to him by UGI Utilities, Inc. - Electric Division for service to him at SUR PC, UGI Utilities, Inc. - Electric Division may terminate service to Scott Klitzner, t/a SUR PC, in accordance with the Pennsylvania Public Utility Commission regulations in 52 Pa. Code Chapter 55.

Dated:  September 6, 2002
















DEBRA PAIST








Administrative Law Judge  

�	UGI's February 18 letter was addressed to me and was accompanied by a certificate of service which showed that the letter was served on Mr. Klitzner by first class mail on February 18, 2002.  See 52 Pa. Code §§1.57-.59. 


�	The Commission regulations at 52 Pa. Code §§1.21-.23 require a corporation like UGI to be represented by a lawyer in adversarial proceedings.  


�	The daily kwh usage is computed by dividing the "kwh usage" at each meter "read date" by the number of "days" in the billing period over which the kwh usage accrued according to UGI Exhibits 1 and 3.  For example, UGI Exhibits 1 and 3 show that, when the electric meter at SUR PC was read on November 1, 2000, the meter showed that 387 kwh had been used in the 29 days since the prior meter reading on October 3, 2000.  Dividing 387 kwh of total usage by 29 days means that 13.3 kwh of daily usage occurred.


�	If a meter is registering more than 2% fast, the utility must refund the overcharge to the customer for a period equal to ½ the time elapsed since the prior meter test but not in excess of 12 months.  52 Pa. Code §57.24(b).  If a meter is registering more than 2% slow, the utility may issue a make-up bill for the previously provided but unbilled service for a period equal to ½ the time elapsed since the prior meter test but not in excess of 3 months.  52 Pa. Code §57.24(c).


�	Pursuant to 66 Pa. C.S. §332(e) and 52 Pa. Code §5.408, I take judicial notice of the calendar dates on which Halloween, Thanksgiving, Christmas and New Year's Eve are celebrated each year. 
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