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HISTORY OF THE PROCEEDINGS



On October 15, 2001, Scott L. Frey (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PPL Electric Utilities (the Respondent).  Essentially, he alleged that the Respondent had falsely inflated cost analyses and distorted meter test results to justify its billing.  He requested that the Respondent refund him 25% to 30% of the amount of the bills he had paid.



On November 13, 2001, the Respondent filed an answer and new matter to the complaint.  It stated that the cost analyses were based on accurate data, that the constant on the new meter was programmed incorrectly which caused the meter to under-register the Complainant’s electric use, and that the Complainant’s claims were barred by the statute of limitations because they occurred before October 15, 1997.



On March 14, then postponed to May 29, and finally to June 24, 2002, a hearing was held on the complaint.  At the hearing, the Complainant proceeded unrepresented.  The Respondent was represented by William J. Fries, Esquire.

FINDINGS OF FACT



1.
The Complainant lives at 916 William Street, Bethlehem, Pennsylvania (N.T. 4).



2.
The Complainant lives alone at this address and works for the Respondent as a customer service representative (N.T. 15, 21, 40).



3.
The Complainant’s home is a 1941 two-story Cape Cod style, about 1,800 square feet.  It consists of a kitchen with a dining area, a music room, a bathroom, and a den on the first floor; two bedrooms, an unfinished half bath, and a den on the second floor.  The house has a half inch theromax Styrofoam and three and a half inch insulation in the walls, a six-inch insulation in between the ceilings and in between the floors (N.T. 41, 41, 106, 120).



4.
The Complainant’s electric appliances consist of a system of outdoor lighting with motion sensors, 22 fluorescent bulbs, a refrigerator, a range, a microwave, a coffee maker, a dishwasher, a toaster, a washer, a dryer, a color TV, a VCR, a stereo, a computer, a vacuum cleaner, a residential terminal storage (RTS) system, a battery charger, a trimmer, a compressor, a drill press, two exhaust fans, a router and sander, two drills, two saws, three ceiling fans, a garage door opener, and a welder (N.T. 6, 36, 37; A-16, PPL Exhibit 6).



5.
As of February 2002, there were three holes in the side wall of the home:  a six-foot by two-foot hole in the south bedroom, an access hole in the bathroom, and a hole in the north bedroom (N.T 34-36, 50; A-21-A-23).



6.
The Complainant’s first meter, serial No. 92-734-648, was installed on August 20, 1998, removed from the Complainant’s home on February 22, 2001 and tested on March 23, 2001.  The test showed the average accuracy of 100.3 percent.  This meter had a defective display because of missing segments which could cause meter reading errors.  To correct the meter reading errors, a meter reader using a device called probe read the meter electronically.  The missing segments on the display did not affect the meter readings (N.T. 85-88, 167; PPL Exhibits 1 and 2).



7.
On April 3, 2001, the Complainant’s second meter, serial No. 81-125-708, was removed for a laboratory test.  The test indicated that the meter was slightly slowed with the weighted average of 99.2 percent (an average accuracy) and was within the Commission’s guidelines.  The test also indicated that an incorrect constant had been programmed into the meter.  The constant, instead of 7.2, was 0.6 and caused the meter to under-register by a factor of 12 (N.T. 88-91, 167, 168; PPL Exhibits 3 and 4).



8.
As a result of the incorrect constant mentioned in paragraph 7, the Complainant was underbilled in March 2001 for a consumption of 311 Kilowatt hours.  The consumption for March 1, 2001 should be 3,732 Kilowatt hours (311 Kilowatt hours x 12) (N.T. 91).



9.
A test of a meter accuracy involves two independent tests:  one involves a test of the speed or spinning of the disk which represents the voltage flowing through a home, and the other the time run test measuring the kilowatt hours or load consumed by that home.  In this case, while the disk spinning test was accurate, which was 99.2 percent, the time run test was not because the meter was programmed with the wrong constant in the field.  Because the two tests are independent of each other, the programming error has only bearing on the accuracy of the load registered by the meter dials.  The load, in this case, was off by a factor of 12 (N.T. 90-93, 99, 100).



10.
The Complainant’s current meter was tested on February 1, 2001 and was found 99.93 percent accurate (N.T. 93, 94; PPL Exhibit 5).



11.
On February 1, 2001, the Respondent did a cost estimate with the Complainant in its office and on June 28, 2001, it visited the Complainant’s home.  On the date of visitation, it found that two bedrooms were still remodeling and some gas or openings as pictured in Exhibits A-21, A-22.  In the past two years, the Complainant’s home was remodeled.  It found the Complainant’s domestic potential use of 2,208 Kilowatt hours and his heating potential use of 3,997 Kilowatt hours or a total potential use of 6,205 Kilowatt hours (2208 Kwh + 3,997 Kwh).  This potential use did not take into account that the heat might escape through these gaps or openings (N.T. 106-121, 124-126, 149, 150).



12.
In determining the potential use for a heating or a cooling system, the Respondent uses a formula which is based on the H factor, the square footage of the house, and the degree days for the period in dispute.  The H factor depends on the age of the house, the degree days are found through the local airport.  In this case, the H factor was 0.001792, the square footage of the house, 1,800 square feet; and the degree day figure for the period between December 20, 2000 and January 19, 2001, 1,239 (N.T. 121-126; PPL Exhibit 7).



13.
For the period of 31 days between December 20, 2000 and January 19, 2001, the Complainant consumer 6,250 Kilowatt hours and was billed for $261.44.  The degree day for this period was 1,278 (N.T. 157, 158; PPL Exhibit 9).



14.
For the period of 31 days between December 21, 1999 and January 21, 2000, the Complainant consumed 5,362 Kilowatt hours and was billed for $280.26.  The degree day for this period was 1,105 (N.T. 159, 160; PPL Exhibit 9).



15.
For the period of 32 days between December 21, 1998 and January 22, 1999, the Complainant consumed 5,309 Kilowatt hours and was billed for $224.72.  The degree day for this period was 1,176 (N.T. 160; PPL Exhibit 9).



16.
For the period of 34 days between December 19, 1997 and January 22, 1998, the Complainant consumed 4,625 Kilowatt hours and was billed for $210.63.  The degree day for this period was 982 (N.T. 159, 160; PPL Exhibit 9).



17.
For the period of 32 days between December 20, 1996 and January 21, 1997, the Complainant consumed 5,786 Kilowatt hours was billed for $254.51.  The degree day for this period was 1,148 (N.T. 161; PPL Exhibit 9).



18.
For the period of 33 days between December 20, 1995 and January 22, 1996, the Complainant consumed 6,720 Kilowatt hours and was billed for $312.73.  The degree day for this period was 1,349 (N.T. 161, PPL Exhibit 9).



19.
For the period of 30 days between December 1994 and January 20, 1995, the Complainant consumed 4,810 Kilowatt hours and was billed for $229.26.  The degree day for this period was 842 (N.T. 161, 162; PPL Exhibit 9).



20.
For the period of 30 days between February 22, 2000 and March 23, 2000, the Complainant consumed 3,882 Kilowatt hours or 129.4 Kilowatt hours a day (3,882 Kwh/30) (PPL Exhibit 9).



21.
For the period of 60 days between January 22, 1999 and March 23, 1999, the Complainant consumed 8,852 Kilowatt hours or 147.5 Kilowatt hours a day (8.852 Kwh/60) (PPL Exhibit 9).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) his pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.



Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



The Complainant complained about a high bill he received on January 19, 2001 covering the period between December 19, 2000 and January 19, 2001.  The bill was $261.44 for the consumption of 6,250 Kilowatt hours.  The Complainant showed not that this bill was abnormally high when compared to his prior usage patterns, but on the theory that the bill was abnormally high when compared to his usage in the month following January 2001, which was the March 21, 2001 bill covering the period between February 21 and March 21, 2001 (N.T. 8, 9).  The consumption for the March 21, 2001 bill was 311 Kilowatt hours.  The Complainant seemed to contend that because of this March reading, all the meter readings before March 2001 were inflated and, compared to this small quantity (311 Kwh), were excessively high.



The Respondent testified that the Complainant’s first meter was installed on August 20, 1998 and removed from the premises on February 22, 2001 and that it replaced this meter with a second one which measured the Complainant’s consumption reflected in the March 21, 2001 bill, the consumption being 311 Kilowatt hours.  It further testified that the first meter was replaced because the meter had a defective display which had no bearing on this meter’s readings and that the first meter’s accuracy was found within the Commission’s tolerance (Findings of Fact No. 6).



The Respondent also testified that the second meter, which measured the March 21, 2001 consumption, was removed on April 3, 2001 because the meter failed the time test as a result of the meter being programmed in the field with a wrong constant, and that the wrong constant had caused the meter to under-register the Complainant’s consumption.  The consumption was off by a factor of 12 and would be 3,732 Kilowatt hours (311 Kwh x 12) or 133.2 Kilowatt hours a day (3,732 Kwh/28) instead of 311 Kilowatt hours.



From the Respondent’s testimony above, I conclude that the Complainant’s correct consumption in March 2001 was 3,732 Kilowatt hours because it was consistent with his prior usage patterns (129.4 Kwh (March 23, 2000) and 147.5 Kwh (March 23, 1999)) (Findings of Fact Nos. 20 and 21).



Even if the Complainant attempted to prove his high bill complaint under the criteria outlined above, his complaint must fail because his January 19, 2001 bill was not excessively high when compared to the bills of the previous years (Findings of Fact Nos. 13-19).  It also fails because his pattern of usage has changed:  he was engaged in remodeling his home in the past two years which requires him to use electric tools and which causes loss of heat.

CONCLUSIONS OF LAW



The Commission has jurisdiction over the parties and the subject matter of this complaint.

ORDER



THEREFORE



IT IS ORDERED:



1.
That the complaint of Scott L. Frey against PPL Electric Utilities at Docket No. F-00945631 is dismissed because of the Complainant’s failure to carry out his burden of proof.

Date:  
September 10, 2002


______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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