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history of the proceeding

This decision dismisses Wayne L. Moyer’s complaint, and grants the PECO Energy Company’s preliminary motion to dismiss the complaint. The complaint asks the Commission to require PECO Energy Company (PECO) to adhere to its tariff by having employees instead of independent contractors read utility meters. PECO asserts as an affirmative defense to the complaint the doctrine of res judicata, i.e., the issue raised by the complaint, according to PECO, has been the subject of a final order of the Commission in Wayne L. Moyer v. PECO Energy Company, Doc. No. C‑00003176, entered Jan. 26, 2001. Wayne L. Moyer (Moyer or Complainant) has not answered the preliminary motion to dismiss.
 The complaint is denied and dismissed not because of res judicata, but because the pleadings in this case and the earlier Commission decision make a hearing unnecessary.
  It is unlikely that Moyer could explain, clarify, or amend the complaint in a manner that would make it consistent with the public interest to litigate the issue of PECO’s conformity to its tariff provisions.
Moyer filed the complaint on July 10, 2002, and alleges that PECO failed to adhere to the provisions of Par. 10.5 of Tariff Electric‑Pa. P.U.C. No. 3, which became effective Jan. 1, 1999. Par. 10.5 provides that “The Company’s identified employees shall have access to the premises of the customer at all reasonable times for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing any or all equipment belonging to the Company.” The complaint alleges that PECO utilizes contractors instead of employees to read meters. (Presumably, Moyer is alleging, by implication, that PECO utilized independent contractors, instead of employees, to read his meter.)

Henri P. Marcial, Assistant General Counsel for Exelon Business Services Company, filed the verified answer and new matter to the complaint, on Aug. 8, 2002. The answer denies that PECO violated a law which the Commission has jurisdiction to administer or violated a regulation or order of the Commission.
 The answer avers PECO’s right to use contractors in the provision of service to its customers. Based on the asserted new matter, PECO asks the Commission to dismiss the complaint. The new matter avers, as follows:

5.
This complaint is an attempt to re‑litigate a complaint previously litigated and determined by the Commission at Docket No. C‑00003176. A copy of the Commission’s Order and Opinion is attached at Exhibit PECO‑1. In addition, a copy of Administrative Law Judge Herbert Smolen’s Initial Decision is attached as Exhibit PECO‑2.

6.
This complaint is barred by the doctrine of Res Judicata. The Commission has conducted a full and fair hearing of this exact complaint at Docket No. C‑00003176.

PECO filed, concurrent with the answer and new matter, the preliminary motion to dismiss the complaint, along with the memorandum of law in support of the motion.

By notice dated Aug. 29, 2002, the Commission’s Office of Administrative Law Judge notified Moyer that PECO’s preliminary motion had been assigned to ALJ James D. Porterfield for disposition and that Moyer had 10 days from the date the motion was served on him to file an answer to the motion. In addition, PECO served on Moyer, along with its pleadings, a Notice to Plead, which advised Moyer that if he did not file a written response to its pleadings within 10 days, the pleadings could result in a judgment being entered against him. Moyer has not filed an answer or response.
The record closed Sept. 6, 2002. Briefs were not filed.

discussion
The Commission has said that when faced with a motion for summary judgment or the equivalent—e.g., a motion to dismiss or motion for judgment on the pleadings—a pro se complainant, like Moyer, will be given an opportunity to orally explain the perceived grievance or claim against a respondent utility before a motion for summary judgment will be granted: the pleadings alone are usually an insufficient basis for granting a motion for summary judgment.
 A presiding officer’s decision to dismiss a complaint after the complainant fails to answer the preliminary motion seeking dismissal of the complaint and after having been given adequate notice to file an answer is the equivalent of granting a motion for summary judgment—i.e., the party’s claim is extinguished without a hearing and without a remedy. Thus, under compelling circumstances, a complaint may be dismissed as being in the public interest without giving the complainant an opportunity to explain the complaint by holding a hearing.

The Commission’s actions, in the discharge of its duties under the Public Utility Code, must serve, or must be consistent with, the public interest.
  If dismissing a complaint without a hearing (which appears to be unnecessary) is in the public interest, then the Commission may do so.

The complaint alleges that PECO failed to adhere to the provisions of Par. 10.5 of Tariff Electric‑Pa. P.U.C. No. 3, which became effective Jan. 1, 1999. Par. 10.5 provides that “The Company’s identified employees shall have access to the premises of the customer at all reasonable times for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing any or all equipment belonging to the Company.” The complaint alleges that PECO utilizes contractors instead of employees to read meters. 

The Opinion and Order of the Commission in Wayne L. Moyer v. PECO Energy Company, Doc. No. C‑00003176, entered Jan. 26, 2001, is final and may be relied on to resolve this motion to dismiss.
 Before the Commission for consideration, there, was whether the ALJ’s underlying initial decision was supported by substantial evidence (op., at 3).
 The Commission, by implication, found that the ALJ’s decision was supported by substantial evidence (op., at 4–5). Additionally, the Commission adopted the ALJ’s findings of fact and conclusions of law (op., at 3–4).
 There is no indication in either the ALJ’s Initial Decision or the Commission’s Opinion and Order that the issue raised in the complaint presently under consideration—i.e., whether PECO’s practice of utilizing independent contractors to read customers’ meters conforms to its tariff provision stating that PECO’s employees shall have access to customers’ premises to read meters—was raised in the earlier proceeding. The nub of the issue raised by the present complaint is whether PECO has violated or impermissibly deviated from its tariff provision. Moyer’s standing to raise this issue is not challenged by PECO.
The Commission’s earlier Opinion and Order makes it unlikely that Moyer could explain, clarify, or amend his complaint in a manner that would raise a justiciable issue.
 The Initial Decision (ID) underlying the Opinion and Order concludes (ID, at 9) as a matter of law, as follows:

If service provided by an outside vendor-contractor is adequate and reasonable to meet the needs of the public, and the vendor-contractor remains under the supervision and control of the utility, and there are adequate safeguards in place and no threat is posed to public safety; no basis exists for the Commission to intervene in the utility’s management decision to engage a specific outside vendor-contractor to provide a particular service. Cunningham v. Duquesne Light Company (Docket C‑00968286) 1997 PaPUC Lexis 72 (1997). See also Re: The Contracting for Service with Bermex, Inc. (Docket No. M‑0096081) 1996 PaPUC Lexis 143 (1998).

Based on this statement of the law and the record evidence, the ALJ further concluded that PECO properly utilizes independent contractors as meter readers:

In summary then, in the instant matter, Complainant has not only failed to present competent and credible evidence by himself or by other customers or members of the public indicating an abuse of managerial discretion by PECO and/or a threat to public safety; but he specifically admitted that he has no problem regarding the procedures used by PECO in hiring or supervising its vendor-contractors; and PECO, by direct evidence, has satisfactorily demonstrated that it maintains supervision and control of the outside contractor involved in this case, has adequate safeguards in place; and that there is no threat to public safety by PECO’s use of said contractor. Therefore, no basis exists in this proceeding for the Commission to intervene in PECO’s management decision to engage the outside vendor involved in this proceeding to read Complainant’s meter. Accordingly, the Complaint will be dismissed.

In the earlier complaint, Moyer alleged “that PECO contractors hired to read electric meters are trespassing on his property to read his meter [presumably because they are not employees of PECO’s].”
 Effectively, the Commission said in its Opinion and Order that PECO may properly utilize independent contractors to read customers’ meters, so long as certain safeguards are in place to protect the public. PECO asks the Commission to dismiss the complaint here under consideration, contending that the claim is barred by the doctrine of res judicata (i.e., literally meaning, “a thing adjudicated”).
 The doctrine is an affirmative defense asserted by a respondent to prevent a complainant from litigating an issue for a second time. The essential elements to the defense are (1) an earlier decision on the issue, (2) a final judgment on the merits, and (3) the involvement of the same parties, or parties in privity with the original parties.

While the earlier Opinion and Order of the Commission is helpful in disposing of this preliminary motion to dismiss, because it supports the conclusion that Moyer would unlikely be able to satisfactorily clarify, explain, or amend his complaint, the doctrine of res judicata does not bar Moyer’s present claim. While Moyer’s present claim could have been raised in the earlier proceeding, it is unreasonable to expect a pro se complainant, in an administrative proceeding, to raise all possible claims against a utility. The claim or issue raised in this complaint is substantively different from the issue raised in the earlier complaint. Here, Moyer claims he is entitled or, more correctly, PECO is required, under PECO’s tariff provision, to have PECO employees read his meter instead of an independent contractor engaged by PECO for that purpose. It is the alleged violation of or deviation from the tariff provision that Moyer tries to put at issue. Moyer’s efforts, however, are futile.

Moyer relies for his claim on the tariff provision at Par. 10.5 of Tariff Electric‑Pa. P.U.C. No. 3, which became effective Jan. 1, 1999. Par. 10.5 provides that “The Company’s identified employees shall have access to the premises of the customer at all reasonable times for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing any or all equipment belonging to the Company.”
 This provision is fairly construed to mean that, as a condition for the receipt of utility service, a customer must permit a PECO representative or designee access to the service premises to read the meter. The purpose of the tariff provision is to grant PECO a conditional right, enforceable against the customer, so PECO can comply with the Commission’s regulations. The tariff provision cannot be construed to confer any right or privilege on the customer. As between a jurisdictional utility, like PECO, and the utility’s customers, (independent) contractors, engaged by the utility, are functionally and legally equivalent to the utility’s employees. (As an aside, employees are contractors, but not independent contractors.) Therefore, by utilizing independent contractors to read meters, PECO does not impermissibly deviate from or violate the provisions of its tariff in any way that Moyer has standing to complain about.

Concluding that PECO does not impermissibly deviate from or violate the provisions of its tariff by utilizing independent contractors to read meters and by finding, based on the Commission’s earlier Opinion and Order, that Moyer is unlikely to be able to explain, clarify, or amend his complaint—even if he were given another opportunity to do so—to make his claim justiciable supports this decision to dismiss the complaint, with prejudice and without a hearing, as being consistent with the public interest.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Commission may dismiss any complaint without a hearing if a hearing is not necessary in the public interest. 52 Pa. Code §5.21(d).

3. It is not in the public interest for the Commission to grant a complainant a hearing on a complaint if the Commission has entered a final order expressly permitting the respondent to conduct its utility business in the manner the complainant challenges.

4. If a utility’s tariff provisions do not affect a customer, the customer has no standing to complain about any deviation from or violation of the tariff provisions.

5. With respect to a utility’s customers, the utility’s independent contractors are legally equivalent to the utility’s employees, in discharging the duties of the utility.

6. If a complainant is given notice to answer a motion to dismiss within a stated time period and fails to do so, the motion to dismiss may be granted based on the allegations contained in the complaint and the verified answer and motion to dismiss of a respondent.

ORDER

THEREFORE,

IT IS ORDERED, as follows:

1. That the motion of PECO Energy Company to dismiss the complaint captioned Wayne L. Moyer v. PECO Energy Company, at Docket No. C‑20028123, is granted.

2. That the complaint captioned Wayne L. Moyer v. PECO Energy Company, at Docket No. C‑20028123, is denied and dismissed, with prejudice.

3. That the formal complaint proceeding captioned Wayne L. Moyer v. PECO Energy Company, at Docket No. C‑20028123, is terminated and the record to be marked “closed.”

Dated:  September 9, 2002

James D. Porterfield

Administrative Law Judge

�	See 52 Pa. Code §5.61(a) and §5.101(d). More than 20 days have passed—see Section 5.61, which contains mandatory language “shall be filed”—since the preliminary motion was filed (and presumably served); the apparent dissonance between Section 5.61(a) and Section 5.101(d)—containing a 10�day period to answer, coupled with permissive language “may be filed”—is moot.


� 	See 52 Pa. Code §5.21(d).


� 	See 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.


� 	See Carlock v. The United Tel. Co. of Pa., Docket No. F�00163617, Order entered July 14, 1993.


� 	See Ridley Twp. v. Pa. P.U.C., 94 A.2d 168 (Pa. Super. 1953); Application of Frank O. Speelman t/d/b/a Diamond Cab Co., 44 Pa. P.U.C. 312 (1969); Application of Ellwanger Truck Service, Inc., 44 Pa. P.U.C. 158 (1969).


� 	See 52 Pa. Code §5.21(d).


� 	See 66 Pa.C.S. §332(e) and §331(g); see also 52 Pa. Code §5.408.


� 	See ALJ Herbert Smolen’s Initial Decision, at Doc. No. C�00003176, issued May 24, 2000.


� 	The Commission adopts the Initial Decision only to the extent consistent with its Opinion and Order; however, there is nothing in the Initial Decision that is inconsistent with the Commission’s Opinion and Order. (Op., at 3–4.)


� 	See Carlock, supra.


� 	Emphasis added. Initial Decision, Doc. No. C�00003176, issued May 24, 2000, at p. 1.


� 	Res judicata, collateral estoppel, issue preclusion, and res administrata, as legal concepts, need not be distinguished and discussed here.


� 	See Harris v. Peinsley, 775 F. 2d 338 (3rd Cir. 1985); Purter v. Heckler, 771 F. 2d 682 (3rd Cir. 1985); Black v. Equitable Gas Co., 58 Pa. PUC 433, 435 (1984); Tomazin v. Pennsylvania�American Water Co., Doc. No. C�00970732 (Order entered Dec. 3 1997).


� 	See 66 Pa.C.S. §332(e) and §331(g); see also 52 Pa. Code §5.408.


� 	See 52 Pa. Code §5.21(d).






