BEFORE THE
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:


v.




:
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:

Philadelphia Gas Works


:

INITIAL DECISION
Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On November 1, 2001, Raymond Lanci (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent refused to review his accounts from 1995 to 2001 because he had filed petitions for bankruptcy, that it kept transferring the charges from one account to another, and that the Respondent shut off the gas for non-payment.  He asked that the Commission investigate the Respondent’s practice.



On December 17, 2001, the Respondent filed an answer to the complaint.  The Respondent alleged that the Complainant had two properties, one at 1716 Jackson Street and the other at 2210 Colorado Street, that the service to these properties was terminated in 1998 with a final bill of $11,011.56 until August 24, 2000 when the gas was turned on, and that the outstanding balances of these accounts were transferred to the active accounts pending the resolution of the Complainant’s bankruptcy petitions.



On May 23, then postponed to June 27, 2002, a hearing was held on the complaint.  The Complainant proceeded unrepresented.  The Respondent was represented by Margaret Flores, Esquire.



On August 8, 2002, at my request, Counsel for the Respondent filed a letter to clarify the transcript, a copy of which was sent to the Complainant for comments.  To date this letter has not been objected to.  Therefore, this letter will be marked and admitted into the record as PGW Exhibit 2.

FINDINGS OF FACT


1.
The Complainant is a residential and commercial customer of the Respondent’s and takes service at 1716 and 1718 Jackson Street and 2210 Colorado Street, Philadelphia, Pennsylvania:  one residential meter for the Colorado Street property and one commercial meter for the Jackson Street properties (N.T. 9-11, 42).



2.
The Complainant’s home is at 2210 Colorado Street and his bakery shop at 1716 Jackson Street.  The property at 1718 Jackson Street is also a residential property in which he occupies the first floor when he works at the bakery shop and his sister occupies the second floor (N.T. 9-12).



3.
The Complainant’s father and his stepmother lived at 1718 Jackson Street.  His father passed away in 1985 and his stepmother continued to live at this address.  She did not pay, and the Complainant had to pay, her bills.  His deceased father’s account in the amount of $3,110.50 was transferred on April 30, 1998 to the Complainant’s account at 1716 Jackson Street following the dismissal of a bankruptcy petition filed under the Complainant’s father’s name, the exact filing date of which was not known (N.T. 10, 17-22; PGW-2).



4.
The gas service was established at these properties in 1995.  He and his sister use gas to heat the properties, get hot water, and cook meals (N.T. 9, 12, 13, 38, 39).



5.
Between November 15, 1995 and April 20, 2000, the Complainant filed four petitions for bankruptcy:  the first petition was filed for the Colorado Street property on November 14, 1995 and was dismissed on July 19, 1996; the second petition was filed for the 1716 Jackson Street property under the Complainant’s father’s name and was dismissed, the dates of filing and dismissal being unknown; the third petition was filed for the Jackson Street and the Colorado Street property on February 2, 1998 and was dismissed on May 15, 1999; and that fourth petition was filed for the Jackson Street and the Colorado Street property on April 20, 2000 and was dismissed on February 15, 2001 (N.T. 13, 14, 17; PGW-2).



6.
When the Complainant filed a petition for bankruptcy, his account was put on hold until the resolution of the petition.  The Complainant was then given a new account with a change of the last two digits (N.T. 23-26, 41; PGW-2).



7.
As of the date of this hearing, the Complainant owed the Respondent $9,136.87 which includes the amount of $3,110.50 transferred from his father’s account to the Complainant’s on April 30, 1998 (N.T. 24-38, 42, 43).



8.
Since 1996, there have been months in which the Complainant made no payments at all (N.T. 24; PGW-1).



9.
The gas was shut off on the Complainant’s commercial account (his bakery shop at 1716 Jackson Street) in May 2001.  The Complainant filed an informal complaint on this shutoff.  Because the account is a commercial one, no decision was made.  The parties reached an agreement whereby the Complainant agreed to pay monthly $100 on the arrearage and the current charge and a lump sum of $1,000.  He paid only $100 for a few months (N.T. 38, 43-46).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s practice violated the Commission’s regulations.  



Essentially, the Complainant testified that since 1995, he has filed four petitions for bankruptcy, that he paid his bills as they became due, but that the Respondent kept transferring the money from one account to another to make him unable to pay.



The Respondent testified that the Complainant had three properties with two meters, one is commercial and the other residential; that he filed four petitions for bankruptcy; that each time it received a bankruptcy petition it put the Complainant’s account on hold; and that all the Complainant’s petitions were dismissed.  Because of the petitions being dismissed, the Respondent, as a matter of procedure, gave the Complainant a new account, put the money on hold into the new account, and continued to ask for payments.  It did not play tricks with the Complainant’s accounts or ask him to pay more than he had used (N.T. 39, 40).  Further, the Complainant did not pay his bills as they became due.  There were months in which he did not make any payments at all.



When a petition for bankruptcy is filed, it operates as a stay of the commencement or continuation of a judicial, administrative or other proceeding against a debtor.  The stay continues until the time the case is closed, dismissed or the time the discharge is granted or denied.
  Here, all the Complainant’s petitions were dismissed, he ought to honor the debt owed by him to the Respondent for service rendered before the dismissal.  There is no evidence of the record which would suggest that the Respondent had altered or forged the service charges when it transferred from one account to another.



About the transfer of $3,110.50 from the Complainant’s deceased father’s account to his account, Section 56.35 of the Commission’s regulations relating to Payment of outstanding balance, in pertinent part, provides:

. . . A utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant unless a court, district justice or administrative agency has determined that the applicant is legally obligated to pay for the service previously furnished . . .



According to the provisions above a utility may not require, as a condition of furnishing residential service, payment for residential service under an account in the name of a person other than the applicant unless a court, district justice or administrative agency has determined that the applicant is legally obligated to pay for such service.



Here, the Complainant was required to pay for service previously rendered to his father without any judicial or quasi-judicial determination.  Therefore, the transfer was improper and should be excluded from the total charges he owed.



About the payments, it appears that the parties’ agreement is reasonable.  The Complainant should pay a lump sum of $1,000 and pay monthly the current bill and $100 on the arrearage until the arrearage is paid in full.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.

ORDER



THEREFORE



IT IS ORDERED:



1.
That the complaint of Raymond Lanci against Philadelphia Gas Works at Docket No. C-20016432 is sustained in part.



2.
That the Respondent shall exclude $3,110.50 from the Complainant’s account, the amount representing the service charges transferred from Angelo Lanci’s account to his on April 30, 1998.



3.
That the Complainant shall pay a lump sum of $1,000 within 30 days of the Commission’s final Order and pay monthly the current bill and $100 on the arrearage until the arrearage is paid in full.

Date:    September 12, 2002


______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”





� 	Section 362 relating to Automatic stay, in pertinent part, provides:





   (a)  Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970 (15 U.S.C. 78eee(a)(3)), operates as a stay, applicable to all entities, of – 





	   (1)  the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title;





*	*	*





   (c)  Except as provided in subsections (d), (e), and (f) of this section – 





	   (2)  the stay of any other act under subsection (a) of this section continues until the earliest of –





		(A)  the time the case is closed;





		(B)  the time the case is dismissed; or





	(C)  if the case is a case under chapter 7 of this title concerning an individual or a case under chapter 9, 11, 12, or 13 of this title, the time a discharge is granted or denied.





� 	Section 56.2 of the Commission’s regulations relating to Definitions provides:





   Residential service – Utility service supplied to a dwelling, including service provided to a commercial establishment if concurrent service is provided to a residential dwelling attached thereto.  Utility service provided to a hotel or motel is not considered residential service.





	From this definition, all the Complainant’s accounts are residential.
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