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On February 25, 2002, Dianne R. Meltzer filed a formal complaint against Pennsylvania-American Water Company (PA-American) which alleged that, due to a water main break at her property, she was overcharged on her January 11, 2002 bill of $51.00 and her February 12, 2002 bill of $51.00 for wastewater service to her property at H651, Pheasant Lane, Pocono Country Place.  Asserting that the water had spilled over her property rather than down her household drains, Ms. Meltzer asked to have the combined $102.00 in wastewater charges removed from her bills.  The complaint listed Ms. Meltzer's address as 349 Lastreto Avenue, Sunnyvale, California 94085 and provided a home telephone number of 408-736-5738 and a work telephone number of 408-391-8502.



On March 13, 2002, PA-American filed an answer which alleged that Ms. Meltzer had been the customer of record at the address identified in the complaint for water and wastewater service from November 2001 to February 2002 when the water and wastewater accounts were closed in her name.  PA-American further alleged that Ms. Meltzer was not entitled to her requested relief because the water service charges on her January 11, 2002 and February 12, 2002 bills were based on actual water consumption and the wastewater service charges on her January 11, 2002 and February 12, 2002 bills were based on a flat rate/usage gravity charge in conformity with its Tariff Wastewater - Pa. P.U.C. No. 2 which became effective on December 22, 2000.



By a hearing notice dated April 30, 2002, the parties were informed that a telephonic hearing on Ms. Meltzer's complaint would be held at 1:00 p.m. on June 24, 2002.  The notice listed the telephone numbers at which the parties would be contacted for the hearing and further declared in boldface type:  "If you have not provided a current telephone number where you can be reached for participation in the hearing OR YOUR AREA CODE HAS CHANGED, then you must contact the presiding officer at least 7 days before the actual hearing and provide the necessary information."  The notice also warned in italicized type:  "Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised."



On May 3, 2002, I issued a Prehearing Order which, among other points, (1) repeated that a telephonic hearing would be held on Customer's complaint on June 24, 2002; (2) explained how the parties could request a change of the scheduled hearing date; (3) warned that a party who failed to take part in the hearing and present evidence could lose the case; and (4) advised that a party should contact me if the party wanted to be called for the hearing at a telephone number different from the one shown for the party on the hearing notice.



By a notice dated June 5, 2002, the parties were informed that Ms. Meltzer had provided a new telephone number at which she should be called for the hearing on June 24, 2002 at 1:00 p.m., and the new number was shown on the June 5 revised notice.  



By letters dated June 7, 2002 and June 17, 2002, PA-American sent Ms. Meltzer and me copies of exhibits and specified that it intended to offer the exhibits at the telephonic hearing on Ms. Meltzer's complaint set for June 24, 2002 at 1:00 p.m.



Ms. Meltzer did not ask for a continuance of the hearing scheduled for June 24, 2002 at 1:00 p.m. (Tr. 7).



At the scheduled hearing time of 1:00 p.m. on June 24, 2002, I tried to call Ms. Meltzer to have her participate in the hearing.  I dialed 315‑472-2035 which was listed on the June 5 notice as Ms. Meltzer's new telephone number and the number at which she should be called for the hearing (Tr. 4).
  A woman answered the telephone and stated that Ms. Meltzer would not return for about 2 hours (Tr. 4).  I explained that I was calling for the purpose of having Ms. Meltzer participate in a hearing on her complaint and that I wanted Ms. Meltzer to return my call in 15 minutes or I would dismiss her complaint for failing to present evidence in support of the complaint allegations (Tr. 4-5).  I asked that Ms. Meltzer call me at my office number which has voicemail, and I stated my office number (Tr. 5).



At 1:15 p.m., I checked my office telephone and discovered that no messages had been left for me (Tr. 5).  I also checked the main telephone number for the Office of Administrative Law Judge of the Pennsylvania Public Utility Commission (Commission) which appears on hearing notices, but I discovered no voicemail messages on that telephone (Tr. 5).



I then dialed the 2 California telephone numbers appearing on Ms. Meltzer's complaint (Tr. 6).  When I dialed 408-391-8502, I received a recorded message from AT&T Wireless Service which said that the number was no longer in service (Tr. 6).  When I dialed 408-736-5738, I received a recorded message which said that the number had been disconnected (Tr. 6).  PA-American's records did not reveal any telephone numbers for Ms. Meltzer other than the numbers I had already dialed (Tr. 9).



At 1:25 p.m. on June 24, 2002, I began the hearing in Ms. Meltzer's absence. Nobody participated in the hearing on Ms. Meltzer's behalf.  PA-American offered into evidence the third revised page 4 of Supplement No. 6 to its Commission‑approved Tariff Wastewater - Pa. P.U.C. No. 2. 
   PA-American Exhibit 1 was admitted into evidence (Tr. 7).
  Through its lawyer, PA-American moved for dismissal of Ms. Meltzer's complaint.



Exhibit 1 clearly shows that PA‑American is authorized by its tariff to charge a monthly, residential, flat usage, gravity system rate of $51.00 and that the term "usage" in its tariff is explicitly and specially defined as "any building connected to the sewage collection system and containing any one or more of the following fixtures:  wash stand, flush toilet, bathtub, shower, or kitchen."  The plain meaning of the tariff language is that, if a building is joined to the sewage collection system and contains one of the "usage" fixtures specified in the tariff, the wastewater usage rate applies because the potential for using the wastewater system exists although actual use of the wastewater system may not have been made (Tr. 7-8).



Pursuant to  Jefferson v. UGI Utilities, Inc., Z-00269892 (order adopted October 26, 1995, entered December 26, 1995), the unexcused nonparticipation of Ms. Meltzer in the June 24, 2002 hearing results in a waiver of her right to a hearing and a dismissal of her complaint with prejudice
 for failing to prosecute the complaint by presenting credible evidence in support of her complaint allegations.  Accord 66 Pa. C.S. §332(a) and (f). 



Consequently, I conclude that PA-American properly charged Ms. Meltzer $51.00 in her January 11, 2002 bill and $51.00 in her February 12, 2002 bill under the monthly, residential, flat usage, gravity wastewater system rate in its tariff filed with the Commission.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the complainant, Ms. Meltzer had the burden of proof and failed to carry her burden.  66 Pa. C.S. §332(a).



3.
The unexcused nonparticipation of Ms. Meltzer in the June 24, 2002 hearing results in a waiver of her right to a hearing on her complaint.  66 Pa. C.S. §332(f).



4.
PA-American's Commission‑approved tariff has the force of law and 

is binding on PA-American and its customers.  66 Pa. C.S. §1303.



5.
PA-American has not violated any provision of the Public Utility Code, a Commission order or a Commission regulation by charging Ms. Meltzer, in conformity with its Commission-approved tariff, $51.00 each month for wastewater service to her Pocono Country Place property in her January 11, 2002 bill and her February 12, 2002 bill.  66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).

ORDER


THEREFORE, IT IS ORDERED:  That the formal complaint of Dianne R. Meltzer at Docket No. C‑20026980 is hereby dismissed with prejudice.

Dated:  September 12, 2002















DEBRA PAIST








Administrative Law Judge

�	It appears that this telephone number corresponds to a new residential address for Ms. Meltzer at 759 Euclid Avenue, Syracuse, New York 13210 (Tr. 5). 


�	This exhibit was twice provided to Ms. Meltzer:  first as an attachment to PA-American's answer to Ms. Meltzer's complaint and second as an accompaniment to PA-American's June 7, 2002 cover letter about exhibits for the hearing. 


�	A Commission�approved tariff (list of rates and rules for utility services) has the force of law and is binding on the utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth Ct. 238, 437 A.2d 1067 (1981); 66 Pa. C.S. §1303.


�	The expression "with prejudice" means that Ms. Meltzer cannot file any other complaint on the same subject matter as the current complaint.
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