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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Henry Lipski (Complainant) filed on August 12, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen, which was issued July 24, 2002.  Reply Exceptions were untimely filed by Philadelphia Gas Works (Respondent) and, therefore, will not be considered.  

History of the Proceeding



On January 28, 2002, the Complainant filed a Formal Complaint against the Respondent alleging that he had been improperly billed for 988 CCF during the period of March 2, 2001 to May 2, 2001, resulting in an overcharge of $1,351.55.  The Complainant attributed the overcharge to an alleged malfunction of his meter prior to its replacement by an automatic reading device (AMR) on May 4, 2001. The Respondent filed an Answer on February 25, 2002.



We note that the Bureau of Consumer Services (BCS) in Case No. 1002223 found that the aforementioned bill was correct.  However, the BCS ordered that the Complainant be credited for $270.31 in order to compensate the Complainant for receiving extended estimated bills, which impeded his ability to reduce his consumption.  Because the Respondent had previously recalculated the disputed bill as $1,088.00, to reflect a rate change, the BCS determination had the effect of reducing the outstanding balance to $818.27.  The BCS directed the Complainant to pay current bills plus $15.00 per month towards the outstanding balance. The Complainant complied with the payment arrangement.  At the time of the hearing the outstanding balance was $758.27.  A subsequent minor adjustment reduced this figure to $757.14. 



The ALJ held a hearing on June 25, 2002.  At the hearing, the Respondent was represented by counsel and the Complainant participated pro se.  Subsequently, on July 24, 2002, an Initial Decision was issued wherein the ALJ recommended that the Complaint be dismissed.  The Complainant filed Exceptions as noted above.  

Discussion



We note that the ALJ made twenty-one Findings of Fact and reached two Conclusions of Law that are hereby adopted by reference unless modified or reversed, either expressly or by necessary implication, by this Opinion and Order.  Based on his review, evaluation and analysis of the record, the ALJ concluded that the Commission has jurisdiction over the Parties to, and the subject matter of, this dispute.  (I.D., p. 8).  



It is well settled that, pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), the party seeking relief in a dispute has the burden of proof.  Since the Complainant is seeking relief in this matter, it is the Complainant who must bear the burden of proof.  The ALJ concluded that the Complainant did not meet his burden of proving that he was overcharged on the make-up bill for prior underestimated bills before the installation of the AMR on May 4, 2001. 



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).  



In his Exceptions, the Complainant contends that the ALJ erred in dismissing his Complaint.  According to the Complainant, the record evidence established that the meter that was replaced was old and out of calibration and that it was reported as malfunctioning before its removal. The Complainant alleges that this evidence was sufficient to establish that the meter was malfunctioning and, thus, that the disputed bill was inaccurate.  We disagree.



As noted by the ALJ, the record evidence established that the meter that was replaced was tested in July 2001, and was deemed accurate.  Specifically, the meter was tested by the Respondent when the index reading was 6950 CCF, the same as when removed from the Complainant’s home.  The meter tested 100% accurate at full capacity and at 100.10% at 20% capacity, all within Commission tolerances.  (I.D., p. 7).  This evidence clearly refutes the Complainant’s allegations that the meter was malfunctioning prior to its replacement.  

We note that Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (Order entered March 4, 1980) (Waldron), is the controlling case in high bill disputes where a complainant is unable to establish that a meter malfunctioned.  Waldron establishes a rule of evidence that allows complainants to prove their case by circumstantial evidence indicative of a finding that their metered usage exceeded their actual usage.  For example, in Waldron we stated that a complainant could establish a prima facie case that an overcharge occurred through evidence that  (1) there were no prior billing abnormalities; (2) there were no changes in occupancy; and (3) the complainant did not have the capacity to use the billed amount.  If a complainant fails to establish a prima facie case, his or complaint must be dismissed.



In this case, the Complainant failed to present any evidence to establish that his metered usage exceeded his actual usage.  In addition, the Complainant does not allege that there have been prior billing abnormalities or that there has been a change in the number of occupants.  Moreover, as noted by the ALJ, the record evidence established that the measured usage during the disputed period was consistent with the Complainant’s prior usage.  (I.D., p. 7).  Thus, it is clear from the record evidence that the Complainant failed to establish a prima facie case.  Therefore, we conclude that the ALJ correctly dismissed his Complaint.



Based upon the foregoing discussion, we shall deny the Exceptions of the Complainant and adopt the Initial Decision of ALJ Smolen to the extent that it is consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Henry Lipski filed on August 12, 2002, to the Initial Decision of Administrative Law Judge Herbert Smolen, issued on July 24, 2002, are denied.  



2.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted to the extent that it is consistent with this Opinion and Order.  



3.
That the Complaint of Henry Lipski against Philadelphia Gas Works, at Docket No. F-01002223, is hereby dismissed. 

4. That Henry Lipski shall continue to pay current bills when due plus the additional amount of $15.00 per month on the outstanding balance of  $757.14, as ordered by the Bureau of Consumer Services.

5. That, as long as Henry Lipski keeps the payment schedule stated in Ordering Paragraph No. 4, above, Philadelphia Gas Works is enjoined from suspending or terminating his utility service except for valid safety or emergency reasons.

6. That as long as Henry Lipski keeps the payment schedule stated in Ordering Paragraph No. 4, above, Philadelphia Gas Works shall not assess any late payment or finance charges against him.

7. That, if Henry Lipski fails to keep the payment schedule stated in Ordering Paragraph No. 4, above, Philadelphia Gas Works is authorized to suspend or terminate Henry Lipski’s utility service in accordance with the Commission’s Regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 10, 2002

ORDER ENTERED:  October 11, 2002
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