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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Richard C. Carroll (Complainant) filed on August 9, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Allison K. Turner which was issued August 2, 2002.  PECO Energy Company-Gas Division (Respondent) filed Reply Exceptions on August 14, 2002.  

History of the Proceeding



On September 15, 2001, the Complainant filed a Formal Complaint against the Respondent wherein he alleged inter alia that the Respondent assesses charges against low-volume users that it does not charge to non-low-volume gas users. 



On October 24, 2001, the Respondent filed an Answer to the Instant Complaint wherein it denies the complaint generally, and avers that the bill is correct as rendered, and that it is acting within its Gas Service Tariff, which has the force of law and that was approved by the PUC at Docket No. R-00994787.  The Respondent also avers that the Commission has approved the current bill format, and that it reflects the break down of charges comprising a customer’s service.  



In a separate Motion to Dismiss (Motion), filed simultaneously with the Answer, the Respondent moved to have the instant Complaint dismissed because the Complainant failed to set forth a violation of either the Public Utility Code (Code) or the Commission’s Regulations.  The Respondent argued that the instant Complaint is, in effect, an improper petition for reconsideration, rescission or amendment, relying on Section 703(g) of the Code, 66 Pa C. S. §703(g) and Section 5.572 (c) and (d) of the Commission’s Regulations, 52 Pa. Code §5.572(c) and (d). 



The Office of Administrative Law Judge (OALJ) conducted mediation review of this case, an Interim Order dated November 21, 2001 was served, and a report was filed.  Mediation Review was completed on December 18, 2001.



On January 16, 2002, a hearing notice was issued scheduling an initial in-person prehearing conference before ALJ Turner on Friday, February 22, 2002, at 10:00 a.m. in the Philadelphia State Office Building.  



The Prehearing Conference was held as scheduled at which the Respondent’s Motion to Dismiss was discussed.  The Complainant appeared and participated pro se.  The Complainant stated that he wanted the proceeding to be conducted as a prehearing conference, but he wanted to give his statement, which he had prepared in advance.  It was taken under oath and his handwritten copy was admitted as Carroll Exhibit 1 (a three-page handwritten document).  



The Respondent appeared and was represented by counsel.  In response to the Complainant’s statement, the Respondent called one witness and submitted two exhibits:  PECO Exhibit 1 (a multi-page set of documents containing a letter from Commission staff and various samples of PECO bills); and, PECO Exhibit 2, (consisting of two pages from the Respondent’s tariff).  

Discussion


ALJ Turner made fourteen Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are rejected expressly or by necessary implication.



In her consideration of the Respondent’s Motion, the ALJ found that the standard for consideration of Motions to Dismiss and Motions for Summary Judgement and Judgements on the Pleadings is articulated in the Commission’s Regulations at Chapter 5, Sections 101 and 102, 52 Pa Code, §§5.101 and 5.102.  



The ALJ found specifically that the Commission’s general standard in considering a Motion to Dismiss is that such a Motion should be granted only if a review of the pleadings shows that there is not any genuinely disputed issue of law or fact, and that the moving party is entitled to dismissal as a matter of law.  The ALJ also concluded that she consider the factual issues presented at this docket as well as the legal arguments raised by PECO in its Motion if she is going to grant the Motion and dismiss the instant Complaint.  (I.D., p. 5).



The ALJ presented the technical issues as follows:

The only genuinely disputed matter between Carroll and PECO is whether PECO should be required to include more information about the components of the distribution charge, i. e., the balancing service cost (BSC), on its bills for Rate GR Gas General Service – Residential.  There is no dispute that the BSC is a component of the variable distribution charge, nor as to the rate, $0.2847 per Mcf, and its computation.  PECO 2.  Customers who want more detail about the components of the charges on their bills can contact the Customer Service Group.  

Unfortunately, when Mr. Carroll contacted PECO for this information, he was given the wrong information, i.e., he was not told about the BSC, and so he formed the opinion that PECO was hiding, or burying the charge.  Carroll’s ultimate position is that since he didn’t see a breakdown of the distribution charge he became suspicious, and that without a breakdown, the customers do not see a component of the bill that makes it tick, i.e., the BSC, and that common sense should tell anybody from PUC or PECO that the component (BSC) ought to be in the bills so that the ratepayer can properly evaluate it.

Initially, Carroll alleged that PECO assesses charges against low-volume users that it does not charge to non-low-volume gas users.  He seeks a response and explanation from PECO.  In its Answer, PECO admits this, and avers that the costs captured by the BSC are costs unique to low-volume cus​tomers and are not reflected in the rates of high volume customers.  Carroll also seeks answers to five other inquiries that he attaches to his complaint.  All of these questions relate to the balancing service charge:  why do low volume cus​tomers have to pay the balancing service charge; what do high-volume customers pay for balancing; is sales service cost included in the balancing service charge; why doesn’t PECO break down the balancing service charge and all other charges on the monthly invoice; and, is the natural gas supplier tariff included in the balancing service charge?

PECO denied that Carroll has been billed improperly, and avers that it is acting within its tariff as approved by the PUC, and that the current bill format has been approved by the PUC, and adequately reflects the breakdown of charges comprising a customer’s service.  Specifically, PECO avers that the BSC charge was the mechanism approved to recover the storage costs of gas for all low-volume customers, which is part of the variable distribution costs.  PECO further avers, as stated above, that these costs are unique to low-volume customers and are not reflected in the rates of high-volume customers.  (Emphasis in original).

(I.D., pp. 6-7).



The ALJ concluded that, pursuant to Section 703(g) of the Code, the Commission may dismiss a complaint without a hearing if, in its opinion, holding a hearing is not necessarily in the public interest.  The ALJ stated that testimony was taken at the Prehearing Conference, and she concluded that no hearing, or further hearing, is needed.  (I.D., p. 7).



The ALJ recommended that the Respondent’s Motion be granted, reasoning as follows:

[A]lthough I do not agree with all the grounds and arguments in PECO’s Motion to Dismiss, I conclude that it should be granted.  Specifically, PECO argues that Carroll has failed to set forth a violation of either the Public Utility Code or the regulations of the Public Utility Commission as required by 52 Pa. Code §5.22 (a) (4).  I agree.  In fact, the billing format that Carroll finds erroneous has specifically been approved by the Commission.  Nothing in Carroll’s written statement or his oral testimony presents any facts that would overcome this approval.  All the disputed facts addressed on the record have been resolved in PECO’s favor.  Therefore, Carroll’s complaint should be dismissed.

(I.D., pp. 8-9)

Exceptions 



The Complainant’s Exceptions consist of two hand written pages.  Therein, the Complainant essentially reargues that the Respondent’s customers have a right to see a breakdown of the distribution charge, particularly the BSC component.  



The Respondent rejoins that the Exceptions are merely a restatement of the assumptions and conclusions of the instant Complaint.  The Respondent adds that the Complainant has failed to provide evidence or otherwise show that he has met the reasonable standards of conduct that would merit granting the relief requested  

Analysis 



The matter before us turns on a determination of whether the instant Complaint contains a violation of the Code or the Commission’s Regulations.  Our careful consideration of the Initial Decision, the Complainant’s Exceptions and the Respondent’s Reply Exceptions, lead us to reach the same conclusion as did the ALJ that there is no allegation of violation of the Code of the Commission’s Regulations. 



The ALJ found that the Complainant disputes the format and layout of the Respondent’s bills for gas service.  The Complainant asserts that customers have a right to information concerning the various charges that they are paying for gas service, and that consumption sensitive charges should be broken out on the bill.  The ALJ correctly concludes that the Respondent cannot unilaterally change the format of its bill without Commission permission, and the whole of this record reflects that PECO is not interested in seeking such permission.



The Complainant’s Exceptions offer no argument which would cause us to reverse the ALJ’s conclusion.  Based upon the foregoing discussion, we deny the Exceptions of the Complainant and we adopt the Initial Decision of ALJ Turner; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Richard C. Carroll are denied.



2.
That the Initial Decision of Administrative Law Judge Allison K. Turner is hereby adopted.



3.
That the Complaint of Richard C. Carroll, docketed at No. C‑20016184, is dismissed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 10, 2002

ORDER ENTERED:  October 11, 2002
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