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Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On December 3, 2001, Michael R. Bolmer (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant alleged that he was a residential customer of the Respondent’s, but that the Respondent had billed him a commercial rate for the past 22 and a half years.  He asked that he be fully compensated for this mistake.



On January 31, 2002, the Respondent filed an answer and new matter to the complaint.  The Respondent alleged that it had refunded the Complainant for the mistake, but that it could not  provide him with a refund which goes well beyond the 3-year statute of limitations.



On June 26, 2002, a hearing was held on the complaint.  The Complainant proceeded unrepresented.  The Respondent was represented by Henri P. Marcial, Esquire.

FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent’s and takes service at 6052 German Road, Apartment 2, Plumsteadville, Pennsylvania (N.T. 3; PECO Exhibit 3).



2.
The Complainant has rented the apartment mentioned in paragraph 1 since November 1978.  Before 1978, at this address the landlord’s daughter occupied the second floor, and the landlord used the third floor as his business office.  The entire building was designated, and received the Respondent’s service, as a commercial property (N.T. 4-6).



3.
In June 2001, the Complainant learned that he had been billed a commercial rate for his apartment.  On August 14, 2001, he called the Respondent about the rate (N.T. 4, 8, 11).



4.
On August 28, 2001, the Respondent visited the Complainant’s apartment and found that the service rendered to his apartment was residential (N.T. 11; PECO Exhibit 2). 



5.
The Respondent began charging the Complainant for a residential rate in the October 22, 2001 bill, which covers the period between September 22 and October 22, 2001.  It then made a refund of $207.32, which represents the billing difference between August 1997 and September 2001, and $100 credit adjustment as a goodwill gesture toward a customer (N.T. 8-11).



6.
The difference between a commercial and a residential rate is the sales tax being added to the former (N.T. 8, 9).



7.
The commercial rate is designated as Rate “GS” meaning general service, and the residential rate as Rate “R” meaning residential.  These designations are listed on a customer’s bill (N.T. 12, 13).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent is responsible for the problem described in his complaint.



Essentially, the Complainant testified that he is a tenant living at 6052 Gorman Road, Apartment 2, Plumsteadville, and that he has occupied this apartment since November 1978.  When he moved in, he called the Respondent to change the account in his name.  He did not ask the Company to change the nature of the account, from a commercial to a residential account, in reliance on the landlord’s statement that “he thought he did” (N.T. 6, 14).  And when he received a bill from the Respondent, his focus was on the amount of the bill, not the nature of his service (N.T. 4).



The Respondent testified that when the mistake was discovered in August 2001, it visited the Complainant’s apartment and found that the Complainant was billed a commercial instead of a residential rate.  It then went back to August 1997 to make an adjustment from August 1997 to September 2001, to come up with a refund of $207.32 and $100 credit adjustment as a goodwill gesture toward a customer.



The Respondent argued that under the Commission’s regulations, 52 Pa. Code §56.202, it is under the duty to preserve for a minimum of 4 years written or recorded disputes and complaints, including records of payments, of its ratepayers, and that under the Public Utility Code, the Complainant’s action for recovery of service charges which go back to 1978 is barred by the three year statute of limitations.



Section 3314 of the Public Utility Code, 66 Pa. C.S. §3314, provides:

   (a)  General rule. – No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.



The provisions above provide a general limitation period of three years for any action under the Code, except as otherwise provided.  For computing the expiration of the three-year (or 1,095-day) statute of limitations period, the statute runs on the last day of the disputed billing period, excluding from it the period (from the date of filing to the date of disposing the informal complaint) a complainant pursued the complainant’s informal complaint.  Duquesne Light Co. v. PUC, 611 A.2d 370 (Pa. Commonwealth Ct. 1992).



From the testimony and the law above, I conclude that the Respondent’s remedy for the mistake is reasonable and that the Complainant’s claim for further relief is prevented by the statute of limitations. 

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Michael R. Bolmer against PECO Energy Company at Docket No. C-20016598 is dismissed because it is barred by the statute of limitations.

DATE:  September 17, 2002

______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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