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HISTORY OF THE PROCEEDINGS


On March 7, 2002, Mark Buffington (Customer) filed a formal complaint as a late appeal from a December 13, 2001 Bureau of Consumer Services’ decision which had held Customer responsible for paying all the bills issued to him by North Penn Gas Company (Utility) and had also ordered Customer to pay his monthly Utility budget amount plus $65.00 each month on his overdue Utility balance.  In his complaint, Customer alleged that he had received a Utility bill of "over $500.00" sometime "in approximately February of 2000" and that he did not feel obligated to pay the bill because it was "almost quaddrupel [sic - quadruple] of what any other estimate or bill was" and because he had not received an explanation for the size of this bill (Customer's Complaint ¶¶3-4).



On April 1, 2002, Utility filed an answer which alleged that, "[s]ince Mr. Buffington's account was opened on September 1, 1998, Mr. Buffington has not received any bills close to $500 for usage during a single billing period.  In fact, Mr. Buffington's highest bill for usage during any single billing period was $289.33 for the billing period beginning 12/19/2000 ending 1/22/2001" (Utility's Answer ¶3).  Utility attached a copy of Customer's account statement to its answer to show Customer's billing and payment history.  As new matter, Utility also alleged that Customer had not made the payments required by the Bureau's December 13, 2001 decision and that Customer had an outstanding balance of $2,182.29.



A telephonic hearing on Customer's complaint was scheduled before Administrative Law Judge (ALJ) Herbert S. Cohen for 10:00 a.m. on June 13, 2002.  The hearing time was later changed to 3:30 p.m. on June 13, 2002 in an effort to accommodate Customer (Tr. 7).  By a letter dated June 5, 2002, Utility sent Customer and ALJ Cohen 2 exhibits for possible use at the June 13 hearing.



At the scheduled hearing time on June 13, both Customer and Utility telephonically appeared before ALJ Cohen.  After being sworn as a witness, Customer presented testimony about his household finances and asserted that he could not make the payments ordered by the Bureau of Consumer Services (Tr. 5-14).  Customer then questioned a bill of "$500 or $600" which was described as "quadruple" his usual bills for gas usage in one billing period, but Customer did not produce the questioned bill as an exhibit and could not identify the specific date of the questioned bill (Tr. 13-14).  In addition, Customer mentioned that he would like to have his gas meter checked (Tr. 14).  Finally, Customer explained a personal circumstance that had caused him serious financial problems and stated:  "I would like to obviously settle this debt" with Utility (Tr. 15).  



Based on Customer's indicated desire for a settlement, the parties immediately engaged in a half hour, off-the-record discussion and reached a settlement which was outlined on the record before ALJ Cohen (Tr. 15-18).  As a result of the settlement, Utility did not cross-examine Customer about his testimony offered at the June 13 hearing (Tr. 15).  The settlement included Utility's agreement to test the gas meter at Customer's house (Tr. 16).  The settlement also included the agreement of Customer that his failure to make the payments required by the settlement would enable Utility to terminate his service in accordance with the Pennsylvania Public Utility Commission (Commission) regulations on termination (Tr. 17-18).  ALJ Cohen agreed not to take any further action in the case for 30 days to give the parties an opportunity to fulfill the terms of the settlement or, alternatively, to allow Utility to notify ALJ Cohen that it was proceeding to terminate Customer's service (Tr. 18).



By a letter dated July 16, 2002, Utility advised ALJ Cohen that it had performed a test of Customer's gas meter and had sent Customer the test results.  Furthermore, Utility advised ALJ Cohen that Customer had not made any effort to fulfill his obligations under the settlement.  Consequently, Utility requested that another hearing be scheduled on Customer's complaint.



By a notice dated July 25, 2002, Customer and Utility were informed that a second telephonic hearing on Customer's complaint would be held before me
 at 10:00 a.m. on September 12, 2002.  The notice listed the telephone numbers at which the parties would be contacted for the hearing and further declared in boldface type:  "If you have not provided a current telephone number where you can be reached for participation in the hearing OR YOUR AREA CODE HAS CHANGED, then you must contact the presiding officer at least 7 days before the actual hearing and provide the necessary information."  The notice also warned in italicized type:  "Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised."



On August 1, 2002, I issued a Prehearing Order and Interim Payment Order which (1) repeated that a telephonic hearing would be held on Customer's complaint at 10:00 a.m. on September 12, 2002; (2) explained how the parties could request a change of the scheduled hearing date by contacting me; (3) warned that a party who failed to take part in the hearing and present evidence could lose the case; (4) advised that a party should contact me if the party wanted to be called for the hearing at a telephone number different from the one shown for the party on the hearing notice; and (5) explained that Customer could ultimately be required to make a lump sum payment to Utility of any amount not paid as ordered by the Bureau.  



By a letter dated September 5, 2002, Utility sent Customer and me copies of  exhibits and specified that these exhibits were for possible use at the September 12, 2002 hearing on Customer's complaint.



Customer did not contact me to request a continuance of the September 12, 2002 hearing date or a change of the 10:00 a.m. hearing time.  Customer did not request to be called for the hearing at a telephone number different from the one shown on the hearing notice which was listed on his complaint as his home telephone number (814-228-3960).



At the scheduled hearing time of 10:00 a.m. on September 12, 2002, I dialed Customer’s home telephone number and heard a recorded message which stated that I had reached 814-228-3960, that the person whose telephone number I had reached was either unavailable to take my call or was screening calls and that I could leave a message.  I left a message which specified that, within the next 15 minutes, Customer should call me at my office telephone number or he could lose the case, and I provided my office number.  At 10:16 a.m., I dialed Customer's home telephone number and received the same recorded message that I had heard at 10:00 a.m.  I checked my office telephone number and the main number for the Commission's Office of Administrative Law Judge
 and found that Customer had not left a message for me at either number.



I then began the hearing in Customer's absence.  Utility was represented by legal counsel and witness Earl Kinter, director of Utility's customer service, who had both participated in the June 13 hearing before ALJ Cohen (Tr. 5 and 16).  Nobody participated in the hearing on Customer's behalf.  Utility had its witness testify briefly and sponsor 3 exhibits which were admitted into evidence.  Utility moved to have Customer's complaint dismissed.



At or about 3:30 p.m. on September 12, 2002, Customer telephoned me in response to the message that I had recorded on his home telephone's answering machine in the morning.  Customer claimed that he thought I would contact him for the hearing at his work telephone number instead of his home telephone number.  However, when I asked Customer why he had never contacted me to request that I call him at his work number, Customer was unable to explain his failure to do so in light of the clear language of the hearing notice and my prehearing order concerning the telephone numbers at which I would call the parties for the hearing unless the parties contacted me before the hearing to request that I call them at different numbers.  Moreover, when I asked Customer why he had not contacted me earlier in the day to question why I had not called him at his work number for the 10:00 a.m. hearing, Customer was again unable to explain his failure to do so.

FINDINGS OF FACT
Customer provided the following at the June 13 hearing:



1.
Customer lives in a 2-story house (Tr. 6).  The first floor has a kitchen, living room, foyer, den and 1 full bathroom (Tr. 6).  The second floor has 4 bedrooms and 1 full bathroom (Tr. 6).



2.
Heat to Customer's house is supplied by baseboards with hot water heated by gas from Utility (Tr. 6-7).



3.
Except for heat, every appliance in Customer's house is electric (Tr. 6‑7).



4.
Customer works as a machinist at Dresser-Rand in Wellsville, New York (Tr. 7).



5.
Customer's 4-year-old son lives with Customer 3½ days each week (Tr. 7-8).



6.
Customer's reasonable, monthly household expenses include:




Mortgage. . . . . . . . . . . . . . . . . . . . . . . . $455.78 monthly   




Gas heat. . . . . . . . . . . . . . . . . . . . . . . . . $185.00 monthly
  




Electric. . . . . . . . . . . . . . . . . . . . . . . . . . $65.00 monthly  




Water . . . . . . . . . . . . . . . . . . . . . . . . . . . $15.00 monthly
  




Trash Removal . . . . . . . . . . . . . . . . . . . .$4.00 monthly  




Telephone . . . . . . . . . . . . . . . . . . . . . . . $25.00 monthly




Food. . . . . . . . . . . . . . . . . . . . . . . . . . . . $325.00 monthly




Medical . . . . . . . . . . . . . . . . . . . . . . . . . .0




Child Support Payments . . . . . . . . . . . . $359.67 monthly

(Tr. 8-12).



7.
Apart from Customer's reasonable household expenses, Customer has other monthly expenses totaling about $700.00 (Tr. 13).  These expenses include additional telephone expenses of $30.00 monthly (Tr. 9), a car loan (Tr. 11),
 and a student loan (Tr. 13).
 



8.
Customer's regular household income is $2,075.67 monthly
 (Tr. 12‑13).

Utility provided the following at the September 12 hearing:


9.
In a December 13, 2001 decision at BCS No. 1006969, the Bureau of Consumer Services ordered Customer to pay, beginning January of 2002, his regular, monthly Utility budget amount ($185.00) plus $65.00 each month on his overdue Utility balance (Utility Exhibit 1
).  At the time of the Bureau's decision, Customer owed Utility $1,141.37 (Utility Exhibit 1; see also Tr. 8).


10.
Customer did not make any of the payments ordered by the Bureau's December 13, 2001 decision (Utility Exhibit 2
).  As of September 12, 2002, Customer had missed $2,250.00 in payments ordered by the Bureau (Utility Exhibits 1 and 2).


11.
Customer's last payment to Utility was made on August 6, 2001 in the amount of $25.00 (Utility Exhibit 2).


12.
As of September 12, 2002, Customer had an overdue Utility balance of $2,642.64 (Utility Exhibit 2).


13.
Customer did not keep the June 13, 2002 settlement outlined to ALJ Cohen (Utility Exhibit 3
).


14.
Utility did keep its agreement under the June 13, 2002 settlement to test Customer's gas meter (Utility Exhibit 3).  The gas meter tested as accurate within the Commission's regulatory requirements but was registering a bit slowly which means that it was registering less gas usage than Customer actually had
 (Utility Exhibit 3).


15.
Customer's account statement for Utility billings to Customer and Customer payments to Utility shows that:




a.
On December 20, 2000, Utility sent Customer a bill which requested a payment of $253.52 for current service from November 16, 2000 to December 19, 2000 and showed that Customer then had an overall balance of $372.02 including $253.52 for current service and $118.50 for service previously provided and billed to Customer (Utility Exhibit 2).




b.
Customer paid Utility $75.00 on January 8, 2001 (Utility Exhibit 2).




c.
On January 23, 2001, Utility sent Customer a bill which requested a payment of $289.93 for current service from December 19, 2000 to January 22, 2001 and showed that Customer then had an overall balance of $586.95 including $289.93 for current service and $297.02 for service previously provided and billed to Customer (Utility Exhibit 2).




d.
On February 22, 2001, Utility sent Customer a bill which requested a payment of $232.26 for current service from January 22, 2001 to February 21, 2001 and showed that Customer then had an overall balance of $819.21 including $232.26 for current service and $586.95 for service previously provided and billed to Customer (Utility Exhibit 2).




e.
Customer paid Utility $173.00 on March 12, 2001 and $25.00 on March 21, 2001 (Utility Exhibit 2).




f.
Customer's Utility bills for December 22, 1999; January 25, 2000; and February 23, 2000 do not contain any billing amounts greater than $251.70 (Utility Exhibit 2).


DISCUSSION



Customer's complaint challenges the Bureau of Consumer Services' decision that Customer is responsible for paying all the bills issued to him by Utility and that Customer should pay his Utility bills by paying his monthly budget amount plus $65.00 each month on his overdue balance.  In particular, Customer questions whether he should have to pay a bill which he claims was issued to him in an amount exceeding $500.00 sometime in or about February of 2000.  As the complainant seeking affirmative relief, Customer has the burden of proof.  66 Pa. C.S. §332(a).



In his testimony at the June 13, 2002 hearing, Customer admitted that his disposable, monthly household income exceeds his reasonable, monthly household expenses by $826.22.  Therefore, although Utility did not have the opportunity to cross-examine Customer about his June 13 testimony, I accept as credible and conclusive the June 13, 2002 testimonial admissions of Customer about his household finances.  Tops Apparel Manufacturing Co. v. Rothman, 430 Pa. 583, 244 A.2d 436 (1968); Tyler v. King, 344 Pa. Super. Ct. 78, 496 A.2d 16 (1985).



Customer's unexcused nonparticipation in the September 12, 2002 hearing results in a waiver of Customer's right to cross-examine Utility's witness who testified at the September 12 hearing and to object to Utility's exhibits which were admitted into evidence at the September 12 hearing.  66 Pa. C.S. §332(a) and (f); Jefferson v. UGI Utilities, Inc., Z‑00269892 (order adopted October 26, 1995, entered December 26, 1995).

I.
BILL EXCEEDING $500.00


I have carefully reviewed Customer's account statement (Utility Exhibit 2) to try to identify a Utility bill which was sent to Customer in or about February of 2000 and which listed somewhere on it an amount near or over $500.00.  My review has not disclosed any bill in or about February of 2000 near or over $500.00 (Fact‑finding 15.f).  However, I have discovered a January 23, 2001 bill which listed Customer's overall balance as $586.95 (Fact-finding 15.c) and a February 22, 2001 bill which listed Customer's overall balance as $819.21 including an overdue balance of $586.95 (Fact-finding 15.d).  Consequently, I conclude that Customer inadvertently wrote the year 2000 instead of the year 2001 in his complaint and that Customer's complaint concerns the January 23, 2001 bill and the February 22, 2001 bill which both contain a $586.95 amount.



Contrary to Customer's contention, neither the January 23, 2001 bill nor the February 22, 2001 bill involved a single month's billing for more than $500.00.  The January 23, 2001 bill included charges of $289.33 for current service from December 19, 2000 to January 22, 2001 and an unpaid balance of $297.02 for service previously provided and billed to Customer (Fact-finding 15.c).  Adding together the current service charges and the unpaid balance carried forward for prior service, the January 23, 2001 bill correctly listed a combined total of $586.95 in outstanding charges payable by Customer.  Similarly, the February 22, 2001 bill included charges of $232.26 for current service from January 22, 2001 to February 21, 2001 and an unpaid balance of $586.95 for service previously provided and billed to Customer (Fact-finding 15.d).  Adding together the current service charges and the unpaid balance carried forward for prior service, the February 22, 2001 bill correctly listed a combined total of $819.21 in outstanding charges payable by Customer.  The unpaid balance of $586.95 for prior service shown on the February 22 bill is the sum of the unpaid balance of $297.02 shown on the January 23 bill plus the unpaid charges of $289.93 for current service shown on the January 23 bill ($297.02 + $289.93 = $586.95).



Utility is entitled to be paid for current and prior service provided to Customer and to include in its bills the charges for current service and the outstanding charges for prior service previously billed to Customer.  Kanarr Processing Specialties v. UGI Corp., 68 Pa. PUC 153 (1988); 52 Pa. Code §56.15(4) and (9).  Conversely, Customer has a duty to pay for current and prior service received from Utility.  LTV Steel Co. v. Duquesne Light Co., 61 Pa. PUC 21 (1986); 52 Pa. Code §§56.2 (definition of ratepayer) and 56.81(1) and (5) (termination of utility service authorized for nonpayment of bills or noncompliance with a settlement).  The Commission regulation at 52 Pa. Code §56.15(4) and (9) requires a utility bill to identify, among other items, the charges for service provided during the current billing period and the total amount due which may include, in addition to charges for current service, unpaid charges for past service and late payment charges imposed on overdue bill payments.  Accord 52 Pa. Code §§56.22 (late payment charges) and 56.24 (payments on the balance due for prior service).  Therefore, the Utility bills shown in Customer's account statement conform to the Commission's regulations by distinguishing charges for current service from outstanding charges for past service and by requesting Customer's payment of both.

II.
PAYMENT PLAN


A payment plan is based on the sources of income and reasonable expenses of a customer's household.  Downey v. Duquesne Light Co., C-00968410 (order adopted September 12, 1997, entered September 16, 1997) (clothing expenses unreasonable); Morning v. PECO Energy Co., C-00957236 (order adopted October 3, 1996, entered October 7, 1996) (furniture expenses unreasonable); Young v. PECO Energy Co., C‑00956790 (order adopted January 25, 1996, entered February 14, 1996) (telephone expenses exceeding $25.00 monthly unreasonable); Brown v. PECO Energy Co., Z‑00236726 (order entered January 26, 1995) (private school tuition and cable television unreasonable); Bolt v. Duquesne Light Co., 66 Pa. P.U.C. 463 (1988) (car loan payments unreasonable).  In justifying consideration of only reasonable expenses, the Commission has explained:  "It is unreasonable . . . to allow [a customer] to finance . . . consumption of non‑essential or luxury items at the expense of paying utility customers."  Young at 13. When a customer is having difficulty paying utility bills, the customer is expected to rearrange household finances to eliminate luxury items so that the customer's available income can be used to meet the customer's essential expenses such as electric heat.  Young.



Customer's credible testimony establishes disposable, monthly household income of $2,075.67 (Fact-finding 8) and reasonable, monthly household expenses of $1,249.45 apart from any payment for Utility service (Fact-finding 6).  The difference of $826.22 between the monthly household income and reasonable expenses is sufficient to allow Customer to pay his regular monthly Utility budget amount plus $65.00 each month on his overdue Utility balance as ordered by the Bureau (Fact-finding 9).


Therefore, Customer is ordered to pay his regular monthly Utility budget amount and $65.00 each month on his overdue Utility balance until the balance is fully paid. Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (order adopted November 9, 1995, entered December 22, 1995).  Moreover, within 60 days of the entry date of the Commission's order at Docket No. C-20027114, Customer shall make a lump sum payment of all amounts owed under the Bureau's December 13, 2001 decision at BCS No. 1006969 but not previously paid by the entry date of the Commission's order at Docket No. C-20027114.  Oswald v. Duquesne Light Co., C‑00992450 (order adopted  December 2, 1999, entered December 3, 1999); Claypool.


As of September 12, 2002, Customer already owed $2,250.00 in missed payments due under the Bureau's decision (Fact-finding 10).  To minimize the lump sum payment which will be due, Customer should start making his monthly budget payments to Utility for current service along with monthly payments to Utility on his overdue balance.  If Customer continues to withhold payment owed to Utility for service provided to him, Utility may terminate his service pursuant to the Commission's regulations in 52 Pa. Code Chapter 56.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the complainant, Customer had the burden of proof and did not carry it.  66 Pa. C.S. §332(a).



3.
Utility is entitled to be paid for current and prior service provided to Customer and to include in its bills the charges for current service and the outstanding charges for prior service previously billed to Customer.  52 Pa. Code §56.15(4) and (9).  


4.
Customer has a duty to pay for current and prior service received from Utility.  52 Pa. Code §§56.2 and 56.81(1) and (5).



5.
In its bills to Customer, Utility has correctly identified, among other items, the charges for service provided during the current billing period and the total amount due which may include, in addition to charges for current service, unpaid charges for past service and late payment charges imposed on overdue bill payments.  52 Pa. Code §56.15(4) and (9); accord 52 Pa. Code §§56.22 and 56.24.


6.
Utility has not violated any provision of the Public Utility Code, a Commission order or a Commission regulation by billing Customer for current service charges and unpaid past service charges.  66 Pa. C.S. §701; 52 Pa. Code §§5.21(a), 5.22(a)(4) and 56.15(4) and (9).

ORDER


THEREFORE, IT IS ORDERED:



1.
That the formal complaint of Mark Buffington at Docket No. C‑20027114 is hereby denied.



2.
That, within 60 days of the entry date of the Pennsylvania Public Utility Commission's order at Docket No. C‑20027114, Mark Buffington shall make a lump sum payment to North Penn Gas Company of all amounts owed under the Bureau of Consumer Services' December 13, 2001 decision at BCS No. 1006969 but not previously paid by the entry date of the Commission's order at Docket No. C‑20027114.



3.
That, in addition to the payments required in ordering paragraph 2,  Mark Buffington shall, by the payment deadlines stated in his monthly gas bills, pay North Penn Gas Company his current, regular monthly budget amounts plus $65.00 each month on his overdue balance until the overdue balance is fully paid.



4.
That, if Mark Buffington fails to make the payments stated in this Order, North Penn Gas Company is authorized to suspend or terminate his gas service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.



5.
That, as long as Mark Buffington makes the payments stated in this 

Order, North Penn Gas Company is enjoined from suspending or terminating his gas service except for valid safety or emergency reasons.

Dated:  September 17, 2002














DEBRA PAIST








Administrative Law Judge

�	The case was reassigned to me due to the imminent retirement of ALJ Cohen. 


�	The main number also has voicemail and is the number listed on the hearing notice. 


�	Customer testified that his monthly gas bills had "averaged right around $170" (Tr. 8), but the Bureau's decision required him to pay a $185.00 monthly Utility budget amount (Tr. 8; Utility Exhibit 1).  


�	Customer did not have to pay for sewer service as of June 13, 2002 (Tr. 8�9). 


�	Customer testified that he spends $75.00 weekly for groceries (Tr. 9).  Multiplying $75.00 by 52 weeks and then dividing by 12 months produces a figure of $325.00 monthly.  


�	Customer testified that he occasionally must make a co-payment for service not entirely covered by his medical insurance such as when his son had tubes inserted into his ears (Tr. 10).  Customer was unable to give an estimate of his medical expenses inasmuch as they are "sporadic" according to Customer (Tr. 9-10). 


�	Customer testified that he pays $83.00 weekly for child support (Tr. 11).  Multiplying $83.00 by 52 weeks and then dividing by 12 months produces a figure of $359.67 monthly. 


�	Customer testified that he was paying a car loan, but the amount of the loan payment was not specified (Tr. 11). 


�	Customer testified that he was paying a student loan, but the amount of the loan payment was not specified Tr. 13).


�	Customer testified that he has weekly take-home pay of $479.00 (Tr. 12).  Multiplying $479.00 by 52 weeks and then dividing by 12 months produces a figure of $2,075.67 monthly. 


�	As mailed to Customer and me, this exhibit was labeled "Exhibit 2."  At the September 12 hearing, this exhibit was marked "Exhibit 1." 


�	As mailed to Customer and me, this exhibit was labeled "Exhibit 3."  At the September 12 hearing, this exhibit was marked "Exhibit 2." 


�	As mailed to Customer and me, this exhibit was labeled "Exhibit 4."  At the September 12 hearing, this exhibit was marked "Exhibit 3." 


�	Gas meters which test no more than 2% fast or no more than 2% slow are operating within the Commission's accuracy guidelines.  52 Pa. Code §59.22(a)-(b). According to the formula in the Commission regulations at 52 Pa. Code §59.22(a)-(b), the utility must refund or credit a customer for an overcharge if a meter tests more than 2% fast and may bill a customer for an undercharge if a meter tests more than 2% slow.
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