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History of the Proceeding


This decision dismisses a complaint that Timothy C. McPherson (“Complainant”) filed with this Commission on March 27, 2002.  In his complaint, Mr. McPherson alleges he cannot afford to pay the bills he receives for residential natural gas service from The Peoples Natural Gas Company, d/b/a Dominion Peoples (“Respondent”).  He seeks an affordable payment plan.  He previously complained about the same matter to the Commission’s Bureau of Consumer Services (“BCS”), which issued its determination on February 11, 2002 at BCS S.T. No. 1046612.  The Respondent answered the complaint on April 23, 2002.

A telephonic hearing was held on September 18, 2002 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant failed to appear for that hearing. The presiding Administrative Law Judge (“ALJ”) attempted to call the Complainant at the telephone number listed on the complaint and the hearing notice, but only received a response from a telephone answering machine.  The ALJ left a message for the Complainant to return the call within 15 minutes, otherwise the hearing would proceed as scheduled. The ALJ recessed the hearing for fifteen minutes.

Upon resumption of the hearing, Horace P. Payne, Jr., Esq., representing the Respondent, moved to dismiss the complaint for lack of prosecution, when the Complainant failed to appear.  No briefs were filed.  The record closed upon conclusion of the hearing.  This decision memorializes the ruling at the hearing granting the motion to dismiss the complaint.

Findings of Fact
1. The Complainant, Timothy C. McPherson, resides at 4219 Bristol Street, Pittsburgh, Pennsylvania 15207.

2. The Respondent, The Peoples Natural Gas Company, d/b/a Dominion Peoples, provides residential natural gas service to the Complainant at the foregoing address.

3. At the present time, the Complainant owes the Respondent the sum of $3,396.86 on this account.

4. The current monthly optional payment amount on this account is $115.00.

5. On February 11, 2002, the BCS determined at BCS S.T. No. 1046612 that the Complainant should pay the Respondent the monthly optional payment amount of his bills, plus $100.00 each month to satisfy the arrearage owed on this account.

6. The Complainant has paid $350.00 on this account, since the BCS issued its determination.

7. Since the BCS issued its determination, the Respondent received no energy assistance grants that it could credit to this account.

8. The Respondent seeks to have the BCS’s determination of February 11, 2002 confirmed directing the Complainant to pay the budget amount of his bills each month, plus $100.00 a month to reduce the arrearage owed on this account.  In addition, the Respondent requests that the Complainant be directed to pay an amount to make up for the payments missed under the BCS’s determination, while this appeal was pending.

Discussion



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.
  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.

Notice of the telephonic hearing in this case was sent to the Complainant on July 25, 2002 by regular first-class mail to the address stated on the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a Prehearing Order on July 29, 2002, which, inter alia, reminded the parties of the hearing date and time.  This Order also directed the parties to notify me if the telephone numbers changed where they could be reached at the time of the hearing.  This Order, which was also mailed to the Complainant at the address stated on the complaint, was never returned.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.



The Complainant did not appear and did not respond to a telephone call to the number listed on the hearing notice at the time of the hearing.  The Complainant never notified the presiding ALJ of another telephone number where he could be contacted.  Neither the ALJ nor the Respondent possessed any additional information about how to contact the Complainant.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.



A participant, who fails to appear at a scheduled hearing after receiving notice, is deemed to have waived the opportunity to participate in that hearing. That person cannot reopen thereafter any matter accomplished at that hearing.  Furthermore, the failure to appear and participate in the hearing is deemed to be inimical to the public interest, warranting dismissal of the complaint. 



Further, the Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  As the party bringing this complaint seeking an affordable payment plan, the Complainant bears the burden of proving by a preponderance of the evidence that he is entitled to relief.  By failing to appear and present any evidence in support of his complaint, the Complainant has failed to meet this burden.  Thus, the complaint must be dismissed with prejudice.



When a formal complaint raising an inability-to-pay issue is dismissed for failure to prosecute, the BCS decision on the informal complaint becomes the operative decision of the Commission.
  Accordingly, I must accept the BCS’s plan directing the Complainant to pay the monthly budget amount of his bills, plus $100.00 a month to satisfy the arrearage.  This arrearage now stands at $3,396.86.



The Complainant has paid $350.00 on this account, since the BCS issued its determination on February 11, 2002.  The Respondent received no energy assistance grants that it could credit to this account.
  The Commission has directed that a complainant must pay all undisputed amounts accruing under the BCS’s determination pending review upon appeal.
  This obligation continues until the Commission enters its Order disposing of a case.
  Accordingly, the Complainant will be directed to pay the Respondent for all missed payments under the BCS’s payment plan within 30 days after entry of the Commission’s Order disposing of this case.



One further matter requires attention.  The Respondent notes the Complainant’s limited income and expenses for this six-member household, as disclosed during the BCS’s investigation, strongly suggest he may be a candidate for the Respondent’s Customer Assistance Program (“CAP”).  If he meets the eligibility criteria and participates in this program, the Complainant may pay substantially less than the amounts specified in this decision.  The Respondent mailed its CAP information to the Complainant on September 6, 2002.  To date, the Respondent has received no indication that the Complainant has applied for this program.  Because this option may ease the heavy financial burden that this decision may cause, I shall direct the Respondent to again supply the Complainant with information about its CAP.



Accordingly, the Respondent shall give the Complainant within 10 days of the date of issuance of this decision whatever information it may have to enable the Complainant to apply for its CAP.  I strongly urge the Complainant to seize this opportunity, to use this information and to apply for the Respondent’s CAP.  Participation in this program will enable the Complainant to avoid the harsh payment terms that the following Order will otherwise impose upon him.



For the foregoing reasons, the complaint will be dismissed with prejudice and the following Order will be entered.

Conclusions of Law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The due process rights of the Complainant have been fully protected in this proceeding.

3. By failing to appear and be heard on this complaint, the Complainant has failed to meet his burden of proving that he is entitled to the relief he seeks.

4. The following Order establishing a payment plan for the Complainant to pay the monthly budget amount of the bills and the arrearage owed to the Respondent conforms with the law, all applicable regulations and existing precedent of the Commission.

ORDER


THEREFORE, IT IS ORDERED:

1. That the complaint of Timothy C. McPherson v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, docketed with the Pennsylvania Public Utility Commission at No. C‑20027321, is hereby dismissed with prejudice.

2. That within 10 days of the date the Commission enters its Order in this case, the Respondent shall tender a bill to the Complainant for the net total amount that accrued pursuant to the payment arrangement that the Commission’s Bureau of Consumer Services determined at BCS S.T. No. 1046612 on February 11, 2002.

3. That within 30 days of the date the Commission enters its Order in this case, the Complainant shall pay to the Respondent a sum of money equal to the amount of the bill tendered in accordance with the preceding ordering paragraph to become current with the determination of the Commission’s Bureau of Consumer Services as of the date the Commission enters its Order in this case.

4. That in addition to the payment directed in the foregoing paragraph, the Complainant shall pay the Respondent the monthly optional payment amount of the bills as they come due, plus $100.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commissions Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

5. That the Respondent shall give the Complainant within 10 days of the date of issuance of this Order whatever information it may have to enable the Complainant to apply for its Customer Assistance Program.

6. That the Complainant may avoid the payment plan established in the foregoing paragraphs by successfully enrolling in the Respondent’s Customer Assistance Program.  So long as the Complainant successfully participates in the Respondent’s Customer Assistance Program, the Complainant will not be required to comply with the payment schedule established in the foregoing paragraphs in order to retain the utility service he receives from the Respondent.

7. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

8. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate service to the Complainant pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§56.1, et seq.

Dated:  September 18, 2002
















JOHN H. CORBETT, JR.








Administrative Law Judge
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