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HISTORY OF THE PROCEEDING

On November 5, 2001, Clinical Trial Services (complainant), represented by legal counsel, filed a formal Complaint (Complaint) against Audubon Water Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20016403.  The Complaint alleged that “[t]he quality of water received by (sic) Audubon Water Company is substandard”.  As requested relief, complainant requested that the Commission, “ . . . fine and order (sic) Audubon Water Company for failing to provide the quality of water required by law.”

On December 6, 2001, respondent filed and served its Answer (Answer) and a Motion to Dismiss (Motion), endorsed with a Notice to Plead.  Respondent’s Motion requests that the Complaint be dismissed for lack of subject matter jurisdiction.

By Motion Judge Assignment Notice (Notice) dated December 13, 2001, the case was assigned to me for a ruling on respondent’s Motion.  The parties were notified of my assignment by copies of the Notice.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to respondent’s Motion was due not later than December 20, 2001.  52 Pa.Code §§1.12(a), 1.56(a)(1) and (b), 5.101(d).

Complainant did not file an answer to respondent’s Motion.

Respondent’s Motion relied upon the decisions of the Pennsylvania Commonwealth Court in Redstone Water Company v. PA Public Utility Comm’n, 2001 Pa.Commw. LEXIS 789, and Rovin v. PA Public Utility Comm’n, 94 Pa.Commw. 71, 502 A.2d 785(1986), in which it was held that the PUC exceeded its statutorily defined jurisdiction when it attempted to regulate water quality.

Subsequent to my completion of an Initial Decision granting respondent’s Motion in reliance upon the Redstone Water holding, but before that Initial Decision was issued, by Order dated January 8, 2002, the Pennsylvania Commonwealth Court withdrew its opinion and Order in Redstone Water and granted reargument before the Court en banc.

Consequently, and upon the agreement of counsel for both complainant and respondent, by Order Staying Further Proceedings dated January 23, 2002, further proceedings in the above-captioned case were stayed pending a decision of the Pennsylvania Commonwealth Court in Redstone Water Company v. PA Public Utility Comm’n, No. 531 C.D. 2001.

On or about September 3, 2002, Redstone Water Company discontinued its appeal in the Commonwealth Court in Redstone Water Company v. PA Public Utility Comm’n, No. 531 C.D. 2001.  Consequently, the Commission’s Opinion And Order adopted February 8, 2001, entered February 9, 2001, in Susan Balla v. Redstone Water Company, Docket Number C-00992270, et al., as modified by the Commission’s Opinion And Order adopted and entered July 11, 2002, in Susan Balla v. Redstone Water Company, Docket Number C-00992270, et al., is the final decision in that case.

By Order Lifting Stay Of Further Proceedings dated September 9, 2002, the stay imposed in this case on January 23, 2002, was lifted.

Respondent’s Motion is procedurally ready to be ruled upon.

FINDINGS OF FACT

1.
On November 5, 2001, complainant filed a Complaint against respondent with the Commission.

2.
The Complaint alleged that respondent was providing complainant water of “substandard” quality.

3.
On December 6, 2001, respondent filed and served its Motion, requesting that the Complaint be dismissed for lack of subject matter jurisdiction.

4.
On December 13, 2001, respondent’s Motion was assigned to me.

5.
Complainant’s answer to respondent’s Motion was due not later than December 20, 2001.

6.
Complainant did not file an answer to respondent’s Motion.

7.
Due to proceedings in the Pennsylvania Commonwealth Court in Redstone Water Company v. PA Public Utility Comm’n, No. 531 C.D. 2001, by Order Staying Further Proceedings dated January 23, 2002, further proceedings in the above-captioned case were stayed.

8.
By Order Lifting Stay Of Further Proceedings dated September 9, 2002, the stay imposed in this case on January 23, 2002, was lifted.

DISCUSSION
Respondent’s Motion will be granted and the Complaint dismissed.

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:


A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:


A motion questioning the jurisdiction of the Commission.

52 Pa.Code §5.101(a)(1)

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348(1945).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621(1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 54 Pa.Commw. 53, 420 A.2d 15(1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa.Commw. 409, 619 A.2d 390(1992), alloc. den., 637 A.2d 293(1993).

Respondent’s Motion relied upon the holdings of the Pennsylvania Commonwealth Court in Redstone Water Company v. PA Public Utility Comm’n, 2001 Pa.Commw. LEXIS 789, and in Rovin v. PA Public Utility Comm’n, 94 Pa.Commw. 71, 502 A.2d 785(1986).  As set forth above, the Commonwealth Court decision in Redstone Water was withdrawn and is, therefore, of no effect.

However, the clear and unequivocal holding in Rovin remains.  In Rovin the Commonwealth Court held:

Water quality in Pennsylvania is statutorily regulated by the provisions of the Pennsylvania Safe Drinking Water Act, Act of May 1, 1984, P.L. 206, 35 P.S. §§721.1-721.17 and the Federal Safe Drinking Water Act, 42 U.S.C. §§300f-300j-10.  Enforcement of those statutes is specifically vested in DER
 and the Federal Environmental Protection Agency.

Rovin v. PA Public Utility Comm’n, 94 Pa.Commw. 71; 76, 502 A.2d 785; 787(1986)

This holding is not a statement of policy, it is a statement of law.  See, also, 66 Pa. C.S. §318(b) [The commission may certify to the Department of Environmental Resources any question of fact regarding the purity of water supplied to the public by any public utility over which it has jurisdiction, when any such question arises in any controversy or other proceeding before it, and upon the determination of such question by the department incorporate the department’s findings in its decision.]

Clearly, the Commission is without subject matter jurisdiction to regulate the quality of respondent’s water.

The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Commw. 259, 563 A.2d 548(1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary in the public interest.  The Commission does not have subject matter jurisdiction.  Therefore, the Commission does not have the authority to require any action by the respondent public utility based upon complainant’s Complaint.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to the above-captioned Complaint.

2.
The Commission must act within, and cannot exceed, its jurisdiction.

3.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.

4.
Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.

5.
The Commission lacks subject matter jurisdiction over the above-captioned Complaint.

6.
In Pennsylvania, jurisdiction over complaints regarding water quality is statutorily vested in the Department of Environmental Protection and the Federal Environmental Protection Agency.

7.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

8.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

9.
This case does not involve disputed questions of fact, but rather a question of law only.

10.
A hearing is not necessary in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Clinical Trial Services against Audubon Water Company, Docket Number C-20016403, is dismissed and the record marked closed.

Date: September 13, 2002




_____













Wayne L. Weismandel









Administrative Law Judge

�	The Department of Environmental Resources (DER) is now the Department of Environmental Protection (DEP).
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