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I.  HISTORY OF THE PROCEEDING


On May 23, 2001, Mitchell R. Brown (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint (Complaint) against PECO Energy Company (Respondent).  Complainant alleges that a malfunctioning electric meter has led to his being overbilled for electric service.  Complainant requests that his electric bills be recomputed from October 18, 1997, to the present.



On June 22, 2001, Respondent filed an Answer to the Complaint.  Respondent avers that it conducted high bill investigations at Complainant’s property on October 27, 2000 and November 2, 2000.  Respondent states that: (1) an actual meter reading was obtained which verified the usage for the prior billing; (2) there was no evidence of a ground condition or foreign wiring; (3) a passing load test was performed and the meter’s accuracy was verified; (4) an appliance analysis was performed, and it showed that Complainant had the potential for the usage; and (5) an instrument test was performed, and it showed that the meter’s calibrations were within the Commission’s regulations.  Respondent, however, adjusted the meter to bring it to within Respondent’s stricter standards.



Respondent also noted in its Answer that Complainant had filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) on December 4, 2000, and that BCS dismissed the informal complaint in a decision dated April 20, 2001.



This case was assigned to me by Telephone Hearing Notice dated July 26, 2001.  On July 31, 2001, I issued a Prehearing Order which set forth procedures to be followed in this case.



The hearing, originally scheduled for September 17, 2001, was continued a number of times.
  The telephonic hearing was converted to an in-person hearing and the hearing was finally held on April 15, 2002.



Complainant appeared pro se and testified.  Complainant introduced sixteen (16) exhibits.  Complainant Exhibit 1 is a copy of a letter from Complainant’s employer regarding Complainant’s ownership and occupancy of the property located at 908 Breezewood Lane, Lansdale, PA.  (Parts of Complainant Exhibit 1 were redacted.  See, transcript pages 8-17).  Complainant Exhibit 2 consists of copies of a police incident report and affidavits.  Complainant Exhibit 3 is a copy of a letter dated April 12, 2001, from Respondent to Complainant regarding his energy usage from 1998 to 2001.  Complainant Exhibit 4 are copies of letters dated April 12, 2001 and October 1, 2001, from Respondent to Complainant which provide degree-day analysis for his Breezewood 

Lane property.  Complainant Exhibit 5 is a copy of billing comparison data provided to Complainant by Respondent.  Complainant Exhibit 6 is a copy of an Account Statement for Complainant.  Complainant Exhibit 7 is a copy of a corrected Account Statement for Complainant.  Complainant Exhibit 8 is a copy of a document entitled “Statistical Analysis – Attachment #1.”  Complainant Exhibit 9 is a copy of a document entitled “Statistical Analysis – Attachment #2.”  Complainant Exhibit 10 is a photograph of circuit breakers.  Complainant Exhibit 11 is another photograph of circuit breakers.  Complainant Exhibit 12 is a photograph of an electrical inspection certificate.  Complainant Exhibit 13 is a copy of a receipt from an electrician.  Complainant Exhibit 14 is a copy of “statistical probabilities.”  Complainant Exhibit 15 is a copy of a document entitled “Billing Amounts for Heating Periods.”  Complainant Exhibit 16 is a copy of a document entitled “Billing Amounts for Non-Heating Summer Periods.”  All of Complainant’s exhibits were admitted into evidence.



Respondent was represented by Shari C. Gribbin, Esquire.  Respondent presented the testimonies of Anthony Costello, Anthony Gioia and Charles Padworny.  Mr. Costello is employed by Respondent as a regulatory assessor.  (Tr. 112).  Mr. Gioia is employed by Respondent as a business supervisor.  (Tr. 189).  Mr. Padworny is employed by Respondent as a meter technician.  (Tr. 237-238).  Respondent introduced six (6) exhibits.  PECO Exhibit 1 is a copy of an account statement for Complainant.  PECO Exhibit 2 is a copy of the decision of the Bureau of Consumer Services (BCS) on Complainant’s informal complaint.  PECO Exhibits 3-6 are copies of the results of meter tests.  All of Respondent’s exhibits were admitted into evidence.



The transcript record consists of 256 pages.

II.  FINDINGS OF FACT


1.
Complainant, Mitchell R. Brown, is a residential electric customer of Respondent, PECO Energy Company.  He receives electric service at 908 Breezewood Lane, Lansdale, PA 19446.  (Tr. 4; PECO Ex. 1).



2.
Complainant’s mailing address is 14001-A Franklin Fox Drive, Centerville, VA 20121.  (Tr. 5).



3.
Since March 17, 1997, Complainant has not resided in the Breezewood Lane property.  Complainant spends approximately one day every three months at the property.  (Tr. 7).



4.
The Breezewood Lane property is a two-story residence which includes 4 bedrooms, 2½ bathrooms, a living room, a family room, a dining room, a kitchen, and ½ basement.  (Tr. 101-102).



5.
The Breezewood Lane property is all-electric.  (Tr. 23).



6.
In the Breezewood Lane property Complainant has the thermostats set at 50º in the master bedroom, bedroom adjoining the master bedroom and the downstairs area.  (Tr. 99-100, 107).



7.
In the Breezewood Lane property Complainant has the thermostats set at 40º in the master bedroom and laundry room.  (Tr. 99-100, 107).



8.
The Breezewood Lane property has approximately 69 total feet of electric baseboard heating.  (Tr. 191-193).



9.
In the Breezewood Lane property Complainant has a water heater which stays on all the time.  (Tr. 103).



10.
In the Breezewood Lane property Complainant has four timers which are always plugged-in.  (Tr. 23-24, 103).



11.
In October 2000, Complainant contacted Respondent and complained that his bills were too high.  (Tr. 115).



12.
On October 27, 2000, Respondent conducted a field investigation at the Breezewood Lane property.  (Tr. 191).



13.
As a part of the field investigation on October 27, 2000, Respondent: (1) read the meter; (2) performed a drop load test; (3) performed a passing load test; and (4) performed an appliance analysis.  (Tr. 191-193).



14.
As a result of the field investigation, Respondent was able to determine that: (1) the prior meter reading taken on October 4, 2000 was correct; (2)  Complainant’s then-current daily average usage of 39 kwh was in-line with his usage during the same period of the preceding year; (3) there were no electrical shorts or grounds; (4) the meter was registering accurately; and (5) there was the potential for usage of the energy billed.  (Tr. 191-193; PECO Ex. 3).



15.
The electric meter at the Breezewood Lane property was an analog-style meter.  (Tr. 195).



16.
On November 2, 2000, Respondent returned to the Breezewood Lane property to perform an instrument test.  (Tr. 202).



17.
In performing the instrument test, Respondent removed the meter from its housing and tested it using instrumentation.  Respondent applied both a light load and a full load to the meter.  (Tr. 203, 205-206).



18.
The results of the instrument test was that the meter was operating accurately within Commission regulations.  (Tr. 205-206, PECO Ex. 4).



19.
When Respondent examined the meter on November 2, 2000, it found that the meter seal was intact.  That indicates that the meter had not been tampered with.  (Tr. 205-206).



20.
Respondent also performed a passing load test on November 2, 2000.  The results of the passing load test verified that the meter was operating accurately.  (Tr. 205-206; PECO Ex. 4).



21.
On November 2, 2000, Respondent also tested for “creep.”  In testing for creep Respondent watches for whether the meter registers when there is no load applied to it.  (Tr. 205-206).



22.
Respondent found no creep on the meter.  (Tr. 205-206; PECO Ex. 4).



23.
On December 4, 2000, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Service (BCS).  In his informal complaint Complainant claimed that he had been overcharged for service by Respondent.  (Tr. 139-140; PECO Ex. 2).



24.
On April 20, 2001, BCS rendered its decision on Complainant’s informal complaint.  BCS determined that based on the results of  the field investigation that Respondent conducted on October 27, 2000, that Complainant was billed the correct amounts for service.  (Tr. 141; PECO Ex. 2).



25.
On October 17, 2001, Respondent again visited the Breezewood Lane property, removed the analog meter, and tested it.  (Tr. 211, 213-214).



26.
The meter was subjected to a light and full load and it was found to be accurate.  No creep was found on the meter.  The meter register ratio was found to be accurate.  And the gear mesh was found to be operating correctly, i.e., there were no slipped dial hands or loose gears.  (Tr. 213-214; PECO Ex. 5).



27.
On October 17, 2001, Respondent replaced the analog-style meter with an automatic meter reading (AMR) device at the Breezewood Lane property.  (Tr. 213-214).



28.
On April 5, 2002, Respondent again tested the analog meter which had been removed from the Breezewood Lane property.  (Tr. 241-242).



29.
Respondent tested the meter using test equipment.  (Tr. 245).



30.
The meter register ratio was checked and it was found to be functioning properly.  The meter was subjected to a light and full load and it was found to be accurate.  The gear mesh was found to be operating properlyly.  The meter tested accurate within the Commission’s regulations.  (Tr. 245-247; PECO Ex.  6).

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant claims that his electric bills were too high during the period from May 1997 through October 2000.  (Tr. 86-89; Complainant Exs. 15 & 16).  Complainant asserts that Respondent owes him a total refund of $3,060.25 as a result of the overbilling.  (Tr. 86-89; Complainant Exs. 15 & 16).



High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.  



In support of his claim, Complainant testified that he stopped residing in his house located at 908 Breezewood Lane, Lansdale, PA 19446, on March 17, 1997.  (Tr. 7).  Since that time, according to Complainant’s testimony, he has spent approximately one day every three months at the house.  (Tr. 7).  No one else visits or resides in the house, Complainant testified.  (Tr. 13, 18).  He also testified that the house is two stories plus a basement, and it includes 4 bedrooms, 2½ bathrooms, a living room, a family room, a dining room and a kitchen.  (Tr. 101-102).  Complainant testified that the house is all-electric and that his appliances which are always on include a furnace, water heater and four timers (presumably for lights).  (Tr. 23-24, 103).  Complainant also testified that three thermostats in his house are set at 50º and two are set at 40º.  (Tr. 99-100, 107).  



Complainant testified that on October 19, 2000, he contacted the local police and asked it to check on his house.  (Tr. 20-22).  Complainant stated that a police officer checked on his house, and reported back to him that the property was secure, but the electric meter was spinning rapidly.  (Tr. 20-23).  Complainant further testified that while he was at his house on the evening of October 27, 2000, he also observed the electric meter spinning rapidly.  (Tr. 31).  Complainant stated that he consequently “beat on” or “banged on” the meter,  thereby “fixing” it, because it then stopped spinning rapidly.  (Tr. 83, 232).



As an example that his bills were too high prior to his “fixing” the meter, Complainant testified that his October 2000 bill was 3x higher than the preceding year’s bill for the same time period.  (Tr. 19).  Complainant also testified that a degree day analysis does not support the billings during the period from May 1997 through October 2000.  (Tr. 34-35, 78-79, 87-89; Complainant Ex. 14).  Complainant opined that his calculations, based on degree day usage, show that he should receive a refund from Respondent.  (Tr. 86-89; Complainant Exs. 15 & 16).  



In its defense, Respondent presented the testimony of three of its employees.  Anthony Costello is a regulatory assessor.  (Tr. 112).  Anthony Gioia is a business supervisor.  (Tr. 189).  Charles Padworny is a meter technician.  (Tr. 237-238).



Respondent’s witnesses testified that in response to Complainant’s repeated claims of high bills, Respondent conducted a field investigation and three meter tests, on four separate occasions.  (Tr. 138).  



The field investigation was conducted at Complainant’s house on October 27, 2000.  (Tr. 191).  As a part of the field investigation, Respondent: (1) read the meter; (2) performed a drop load test
; (3) performed a passing load test
; and (4) performed an appliance analysis.  (Tr. 191-193).  Mr. Gioia testified that the results of the field investigation were that: (1) the prior meter reading taken on October 4, 2000 was correct; (2) Complainant’s then-current daily average usage of 39 kwh was in-line with his usage during the same period of the preceding year; (3) there were no electrical shorts or grounds; (4) the meter was registering accurately; and (5) there was the potential for usage of the energy billed.  (Tr. 191-193; PECO Ex. 3).



Respondent’s witnesses testified that Complainant’s analog-style meter was tested on November 2, 2000; October 17, 2001, and April 5, 2002.  (Tr. 138).  Using special instrumentation, Respondent applied full and light loads to the meter, tested the meter for creep
, tested the meter register ratio
, and checked the meter’s gear mesh, i.e. dial hands and gears.  (Tr. 205-206, 213-214, 241-242, 245; PECO Exs. 4, 5, 6).  The results of each meter test were that: (1) the meter was registering accurately within Commission regulations; (2) there was no creep on the meter; (3) the meter register ratio was good; and (4) the meter’s gear mesh was intact and operated correctly.  (Tr. 205-206, 213-214, 241-242, 245; PECO Exs. 4, 5, 6).



Mr. Costello testified that the energy usage at Complainant’s house as recorded by Respondent’s meter readers, was not unusual for a property rarely inhabited.  (Tr. 142).  Mr. Costello also noted that Complainant placed undue reliance on degree days.
.  Degree days, Mr. Costello testified, is merely a tool used to understand usage patterns.  (Tr. 155-157).  Mr. Costello noted parenthetically, as an example, that a malfunctioning appliance could cause energy usage that is not reflective of the temperature outside; in which case degree days would not be an accurate indicator of energy usage.  (Tr. 165).  And Mr. Gioia  noted that rooms with functioning thermostats could cause the usage of additional energy to compensate for adjoining rooms in which the thermostats were turned-off.  (Tr. 200).  (Complainant testified that he did not have thermostats turned-on in some rooms.  (Tr. 99-100, 107)).  Degree days are not used in he calculation of bills, Mr. Costello testified.  (Tr. 155-157).  Mr. Costello stated that bills are calculated on the basis of usage as determined from meter readings.  (Tr. 155-156).



I also note that Mr. Gioia testified that it is unlikely that Complainant on the evening of October 27, 2000, “fixed” the meter which Respondent tested earlier in the day and found to be working fine.  (Tr. 230-232).  First Mr. Gioia noted that one cannot determine if a meter is working correctly merely by looking at the rotation of its dials without investigating the load on the meter.  (Tr. 196).  Then Mr. Gioia noted that merely beating on the meter would not change the operation of the meter.  (Tr. 230-231).  Mr. Gioia stated that the glass globe of the meter would need to be opened in order to affect the integrity of the meter’s operation.  (Tr. 230-231).  There is no evidence in this case that Complainant did that.



In my review of the evidence in this case, I first note that contrary to Complainant’s claim, the bill he received for energy usage in October 2000, was not 3x higher than the bill he received for energy usage in October 1999.  Complainant’s November 3, 2000 bill was in the amount of $102.69 based on 1029 kwh of usage.  (PECO Ex. 1).  Complainant’s November 3, 1999 bill was in the amount of $111.96 based on 1202 kwh of usage.  Therefore, Complainant’s bill for energy usage in October 2000 was actually lower than his bill for energy usage in October 1999.  Complainant’s bill for energy usage in October 2000 was also in-line with his bill for energy usage in October 1999.



I next note that evidence of record shows that Complainant’s analog-style meter operated accurately.
  Comprehensive testing conducted during a field investigation and three separate meter tests found the meter to be operating accurately within Commission regulations.  See, 52 Pa. Code §§57.20-57.25.



Record evidence also shows that Respondent’s bills are calculated based on meter readings.  I therefore agree with Respondent that Complainant’s emphasis on degree days is misplaced.



For all of the foregoing reasons, I find that Complainant did not establish a prima facie case of high bills by showing that a disputed bill was abnormally high when compared to prior usage patterns.  See, Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  However, even assuming arguendo that he did, Respondent successfully met its burden of going forward by introducing evidence of a field investigation and three meter tests which showed that Complainant’s meter was operating accurately within Commission regulations and Complainant’s house had the potential to use the energy that Complainant was billed for.  

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to meet his burden of proof.



4.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation. 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Mitchell R. Brown v. PECO Energy Company at Docket Number F-00878199 is dismissed.



2.
That this case be marked closed.







______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
September 19, 2002
	�	Complainant’s last request for a continuance was denied by my Order dated April 5, 2002. 


	�	A drop load test is performed by removing appliance load from service in order to get the meter to stop running.  (Tr. 191-193). 


	�	 A passing load test is performed by applying a certain amount of load to the meter in order to see whether the meter accurately registers the load.  (Tr. 191-193).


	�	Creep refers to a registration on the meter when no load is applied.  (Tr. 205-206). 


	�	The register ratio refers to the rotation of the worm wheel on the meter.  (Tr. 207). 


	�	Mr. Costello defined  the term “degree days” thusly in a letter to Complainant:





Degree-days are a measure of “cold weather” and were devised by heating engineers to record how cold a particular period of time is on a daily basis.  (October through May).





It is generally accepted that when the outside temperature goes below 65 degrees Fahrenheit, heat is needed.  A degree-day is the difference between 65 degrees and the 24-hour average temperature when it is less than 65 degrees.  Hourly temperature readings are recorded for a 24-hour period, and the average of these temperatures is established.  This figure then is subtracted from 65.  Thus if the average temperature is 45 degrees, there are 20 degree days for this date (65 – 45 = 20).  The amount of fuel consumed (gas, electric, oil etc.) will be in proportion to the number of degrees the outside temperature falls below 65 in the winter months.  The more degree-days there are in a billing period, then the colder the weather, and the more kWh/CCF used, resulting in a higher bill.





(Complainant Ex. 4).





	�	In October 2001, Respondent replaced Complainant’s analog-style meter with an AMR device.  (Tr. 133).   The field investigation and three meter tests were all performed in regard to the analog-style meter, however.  (Tr. 191, 202, 213-214, 241-242). 
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