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:

CTSI, Inc.



:

INITIAL DECISION
Before

Richard M. Lovenwirth

Administrative Law Judge

I. HISTORY OF THE PROCEEDINGS


On March 26, 2001 CTSI. Inc. (hereinafter CTSI or Respondent) filed a formal complaint (in order to effectuate an appeal from the Order of the Commission’s Bureau of Consumer Services disposing of an informal complaint filed with it) against William Hines (hereinafter Complainant).  The main subject matters of the proceeding is the alleged improper acts on the part of CTSI in suspending Complainant’s toll service, and blocking his ability use 800 numbers.


A letter/petition was thereafter filed by Complainant wherein he requested an emergency order that would direct Respondent to restore his toll service.  The said letter/petition was denied by an Order of the undersigned issued September 17, 2001.


A letter authored by Complainant which was dated September 18, 2001 requested, inter alia, a reconsideration of the said September 17, 2001 order.  The said petition for reconsideration was denied by the undersigned.


On October 25, 2001 Respondent filed a Motion to join as an indispensable party Sprint.  Sprint filed its answer on November 16, 2001, which said answer requested denial of Respondent’s motion.  By Order issued November 20, 2001, Respondent’s Motion to join Sprint was denied by the undersigned.  


On November 1, 2001, CTSI filed a Motion for an order allowing it to share Complainant’s customer information with Sprint was filed, which said Motion was granted from the Bench on November 26, 2001. 

On November 14, 2001 Respondent filed a Motion to Compel Answers to Interrogatories, which said Motion, by Order issued on or about November 19, 2001, reflected that the Motion would not be ripe for disposition before the initial hearing, which had been scheduled for November 26, 2001.  Said Order also directed to the attention of Respondent the requirement of the Public Utility Code that every party is required to disclose witness information to every other party within a reasonable time prior to the scheduled hearing. 


On November 20, 2001, CTSI filed an additional motion for reconsideration of the two previous rulings by the undersigned of the last two motions filed by said Respondent, which said motion was immediately denied.


On November 20, 2001 CTSI filed an application for issuance of a subpoena duces tecum so as to secure the presence at the scheduled hearing of an employee from Sprint, and the said motion included a request for an expedited schedule for the filing of objections thereto.  On November 21, 2001 Sprint filed its objections to the issuance of the subpoena.  Due to the fact that the Thanksgiving holiday was the very next day following receipt of the said motion, the undersigned disposed of it by telephone, having granted the application for the issuance of the said subpoena, with both counsel for Spring and for Respondent on the telephone with the presiding judge.  With the cooperation of Chief Administrative Law Judge Christianson, the said subpoena issued on November 21, 2001.


The initial hearing was convened in Scranton on November 26, 2001.  Respondent moved 5 exhibits into the record.  Following the filing of briefs by both parties, and upon receipt of an improper ex parte communication from Complainant, the record was reopened and a further hearing was scheduled. 


A further hearing was convened in Scranton on March 6, 2002, at which CTSI moved into the record additional 13 exhibits.  The transcripts of the two hearings consist of 388 typewritten pages.  

II. FINDINGS OF FACT

1.   CTSI was authorized to provide William Hines with long distance service on May 3, 1999 and again on October 21, 1999.  Exh. 3, Tr. 128-131.

2.  CTSI switched William Hines to Sprint on October 6, 1999 and back to CTSI on October 21, 1999 as requested by Mr. Hines.  Exh. 2

3.  William Hines never had a Sprint presubscribed long distance account.  Tr. 93

4.  William Hines did have a Sprint pre-paid calling card, which he replenished to allow for additional calling time.  Tr. 95-98

5.  William Hines failed to pay his bills from CTSI in full beginning in October of 1999 and an arrearage in the amount of $184.07 accrued by the April billing cycle.  Tr. 167, 169; Exh. 5; Exh. 4 at 13.

6.  William Hines knew he was being served by CTSI from October 21, 1999 through his suspension and made no attempt to change that status.  Exh. 2, Exh. 4.

7.  William Hines was suspended from toll service on May 8, 2000 for non-payment.  Exh. 4.

8.  CTSI's computer would have generated a notice of suspension on April 11, 2000 which   would have been sent to Mr. Hines by USS mail in accordance with CTSI 's normal business practices as it had on to her occasions.  Tr. 144, 145, 148, 167, 169, 170, 171; Exh. 4 at 15.

9.  William Hines did not raise a toll dispute over CTSI's toll charges prior to his suspension.  Exh. 4; Tr. 171-172.

10.  William Hines did raise a dispute with CTSI over Sprint charges asking they be re-rated to 15 cents a minute.  Exh, 4 at 16.

11.  William Hines has encountered difficulty making long distance calls or 800 number calls on several occasions.  Exh. 4 at 16; Tr. 30, 31, 36, 44, 45.

12.  Any number of reasons exist for why Mr. Hines had difficulty making calls unrelated to CTSI.  Tr. 59, 87, 99, 161, 165.

13.  Mr. Hines did not prove that the difficulty in making calls was related to a block by CTSI.  Tr. 161.

III. DISCUSSION

A. Complainant’s Inability To Meet His Burden Of Proof


The burden of proving that he/she/it should prevail concerning each and every factual issue attendant upon this case has been assigned to Complainant by the Pennsylvania legislature.  See 66 Pa. C.S.A. section 332 (a), which provides that when a complaint has been filed by a ratepayer against a public utility which charges that the latter has provided unreasonable service to the complainant/ratepayer, then the said complainant/ratepayer has the burden of proof.  



Complainant’s testimony has been carefully reviewed by the undersigned, who finds that there are so very many inconsistencies contained therein that it is impossible to find that he has met his burden of proof concerning the factual issues attendant upon this case.  As was stated in Novaselec v. Workmen’s Compensation Board, 332 A. 2d 581 at 583 and 584 (Pa Cmwlth) (1975):




“…The rule is not different from that applicable in administrative                                                                                                                        proceedings that findings must be supported by substantial evidence.  The plaintiff in a civil suit at law must prove his case by evidence which is not uncertain or contradictory and the claimant in a workmen’s compensation case must carry the burden of proving his 

entitlement to relief by substantial evidence.  Obviously, uncertain proof is insubstantial.  Testimony which is so uncertain or inadequate or equivocal or ambiguous or contradictory as to make a verdict of a jury or findings of a trial judge or the findings of an administrative factfinder (sic) mere conjectures is not adequate in lawsuits or substantial in administrative proceedings as a matter of law….”  

B. Complainant’s Claim That He Was Suspended Without Notice


As has been correctly pointed out by learned counsel for Respondent (Respondent’s Main Brief, pages 8-10):  

b.
Mr. Hines’ Testimony That He Did Not Receive Notice Is Undocumented and Lacks Consistency Thereby Failing To Meet the Burden Of Proof.


The evidence offered by Mr. Hines that he did not receive a notice of suspension of his toll service on May 8, 2000 consists only of his statement that he ‘never’ received a notice.  Tr. 37, 38, 39.  Mr. Hines statement is simply not credible.  Mr. Hines changes his statement to say ‘I did get notices, but way after the suspension (sic) [service]was turned off.’  Tr. 40. 


Mr. Hines made the same statement that he did not receive notices of pending suspension of his basic service for non‑payment.  Tr. 49, 50, 51.  He testified that in October, his service for basic service was suspended: ‘They have suspended, on one occasion, my regional service, without notification.’  Tr. 49, 115.  He claimed he never received notice for this suspension even though he actually provided a copy of a notice dated August 21, 2001 demonstrating that notice was going out to him when he missed his payment for basic service.  When shown a copy of the suspension notice for basic service dated August 21, 2001 (Exhibit 1) by the ALJ, Mr. Hines acknowledged that he had provided that document to the Judge.  Tr. 41.  He also acknowledged that he got a suspension notice before August 21, 2001.  Tr. 41.  He stated he got one in November 2000.  Tr. 41.  He also confirmed that the August 2l, 2001 notice was a notice to suspend his basic service.  Tr. 55-56.  Mr. Hines later states an objection to the August 21, 2001 notice from being entered into the record.  By way of explanation he states, ‘My only objection is, we're talking, she's talking about basic service.  And my basic service was turned off before this notice arrived.’  Tr. 56-57.  

On cross examination, Mr. Hines admits his basic service was not suspended until October 3, 2000.  Tr. 58.  Clearly after the notice dated August 21, 2000.  So, in regard to basic service the Complainant claims first to have never gotten notice, then acknowledges notice out of time and ends up agreeing that notice came before suspension and testifies to yet another notice in November 2000.  Lastly, he testifies that he received a basic service suspension notice the very day of hearing.  He said ‘I called home today. And this is what really has me perturbed.  And my Mom says, you got mail from CTSI today shutting your phone off this Thursday if you don't pay the bill.’  Tr. 124.

Mr. Hines has established a pattern of claiming that he did not receive notice of suspension until after the suspension took place, although he was proven incorrect in relation to his basic service by his own testimony.  The same is likely true of his toll service.  Certainly, the evidence he presented does not meet his burden of proof.

Complainant’s Claim that his Ability to call 800 Numbers were Blocked by Respondent

We have carefully reviewed the lengthy record in this case (several times), and cannot improve upon the conclusions of counsel for Respondent, hereinafter quoted, concerning the above described contention by Complainant about the blocking of his ability to use 800 numbers (Main Brief, pages 29 – 35):

B.
CTSI DID NOT BLOCK 800 NUMBER SERVICE WHEN MR. HINES WAS SUSPENDED.



1.
The Law Does Not Preclude Or Allow Blocking.


The Commission's regulations do not address 800 number service.  The Federal Communications Commission has jurisdiction over 800 and 900 number regulation and those regulations can be found at 47 CFR 64.1501 et seq. TA \l "47 CFR 64.1501 et seq." \s "47 CFR 64.1501 et seq." \c 6   However, even those regulations are silent in regard to blocking 800 number service.  Case law is also silent in regard to 800 number blocking.  Apparently, blocking of access to 800 numbers has never been an issue requiring the attention of the policy makers.  This case should not change that fact inasmuch as Mr. Hines has failed to prove that his access to 800 number service was blocked by CTSI.  This particular complaint was raised in a letter to the ALJ dated September 18, 2001.  Tr. 9.  Also, the complaint of Mr. Hines did not include any mention of 800 number blocking.  See Summary of Informal Complaint by ALJ Tr. 6.

2.
Mr. Hines' Testimony Is Inconsistent And Does Not Meet The Burden of Proof.

Mr. Hines' claim that he could not gain access to his Sprint 800 number is impeached by his own testimony.  Mr. Hines testified that he tried to make a call on October 12, 1999 and he received a prerecorded message saying ‘line authorization denied’ and that he was to call ‘Sprint customer service.’  Tr. 30.  The fact that Sprint responded to Mr. Hines indicates that he got through to the Sprint network.  It is not entirely clear in Mr. Hines' testimony if he was trying to access Sprint's 800 number or just Sprint LD, but in either case Mr. Hines was presubscribed to Sprint LD on October 12, so any failure to get through would have been related to Sprint.  Without a doubt, Sprint was responsible for the prerecorded message.  Most importantly, it should be remembered that CTSI did not suspend Mr. Hines until May 8, 2000.  So any inability to call could not be related to suspension. 

During cross examination, Mr. Hines indicated that the October 12, 1999 call may have been made in December since it was purportedly the same day as the three way conference call with Sprint.  Tr. 110.  Again, Mr. Hines was not suspended in December of 1999.  

Mr. Hines also testified that in November of 1999 he tried to call New York and received a prerecorded message.  Tr. 31-32.  He claimed he had a Sprint 800 access number at the time but could not get through.  The testimony is pretty clear that he was using a Sprint 800 access number of some kind.  Tr. 32.  It is not clear what Sprint related 800 number he was trying to call.  He testified that he was advised by Sprint that there was a block on his telephone.  Tr. 33.  He testified that he called CTSI and was told that he had not paid his bill.  Tr. 34.  At this point Mr. Hines’ direct testimony turned into a conversation about presubscription and no longer addressed the inability to access 800 numbers.  He alleges that at this time he told CTSI he wanted Sprint.  Tr. 34.  Again, Mr. Hines was not suspended in November of 1999.  

Next, Mr. Hines testified that he tried to make another long distance call to New York or California that same November.  Tr. 36.  He does not say if he tried to dial using an 800 number or ordinary 1 + dialing. He alleges that at that point in time he was informed by CTSI customer service that his toll service was blocked and 800 number service was blocked.  Tr. 37.  He alleges that his service has remained that way ever since November of 1999.  Tr. 38.

Mr. Hines then testifies that he called another long distance carrier AT&T and told them that he could not dial access numbers.  Tr. 44.  In December of 2000 he got an AT&T dialing card with his phone number and an access number to call them directly to route his calls.  Tr. 45.  Mr. Hines testified that the card worked.  Tr. 45.  He stated he was able to call California and New York through AT&T.  Tr. 45.  He testified it worked while in London and when he came back.  Tr. 45.  He claims that in March he picked up the phone and could not call using AT&T.  He received a prerecorded message of some kind.  Tr. 46.  Mr. Hines then states that he began receiving monthly bills from AT&T.  Tr. 46.  

Lastly, Mr. Hines testified that he was able to use his Sprint pre-paid calling card which requires 800 access from November 9, 2001 until the hearing date.  Tr. 121-122.  

Mr. Hines' testimony essentially claims that on one occasion in October 1999 he could not dial a single 800 number (Sprint access number), and twice during November 1999 he could not call California or New York without offering any specifics at all as to what method of dialing he used.  He further claimed he successfully used an AT&T 800 number access in February while abroad and at home, but that in March sometime he could not longer access the card.  His testimony lacks sufficient detail to be convincing in regard to dates, times, parties called, content of prerecorded messages and the type of 800 access plan he was trying to use.  It amounts to nothing more than a vague generalization of a few isolated incidents that fail to demonstrate that his 800 number access was blocked by CTSI.  Further, it is beyond dispute that he was suspended on May 8, 2000 so his inability to make calls in October, November, and December of 1999 could not be related to the suspension.

3.
The Preponderance Of The Evidence Suggests That CTSI Is Not Responsible For Any Difficulty Mr. Hines May Have Experienced With 800 Numbers. 

CTSI's witness testified that CTSI does not block 800 numbers.  Tr. 161.  To do so is counterproductive because 800 numbers are not billed to the customer making the call, but to the holder of the 800 number.  Tr. 161.  In this instance the Sprint 800 number or AT&T 800 number which Mr. Hines attempted to call would have been paid for by Sprint or AT&T to CTSI.  Therefore, their use would result in revenues to CTSI from a creditworthy source.  

As Mr. Reeder testified, CTSI did not and does not block 800 service when it terminates or suspends service.  Tr. 161.  While Mr. Hines may not have been able to use Sprint 800 or AT&T 800 numbers, the reason was not that CTSI had it blocked.  Tr. 165.  
CTSI does not know if Mr. Hines had any trouble calling 800 numbers.  Up until the time of suspension, Mr. Hines never advised CTSI of such a claim as demonstrated by a review of the note log which does not include any entry that Mr. Hines called about 800 number access.  Exh. 4.  In direct conflict with Mr. Hines' testimony, CTSI's records indicate that Mr. Hines did not call CTSI at all in November of 1999.  Exh 4.  Any call would have been logged in the note log and there are no entries for November of 1999.  Mr. Hines' bills also contradict his testimony in that they show that Mr. Hines made many toll calls throughout most of December on CTSI's long distance service.  In fact, interLATA and intraLATA toll calls appear on Mr. Hines’ bills from October 1999 through May of 2000, up until the point of suspension.  Exh. 2.  Mr. Hines certainly is not correct when he said he was blocked in November 1999 from toll and 800 access and it remained that way ever since.  Tr. 37.  

There is proof that Mr. Hines was using a Sprint 800 number pre-paid calling card.  Sprint testified that they have records of Mr. Hines replenishment of his Sprint prepaid calling card.  Tr. 95.  Only when replenished does Sprint have an opportunity to capture information about the cardholder.  Tr. 102‑103.  Sprint's records show that Mr. Hines activated his prepaid calling card, which uses an 800 access number, in December of 1999.  Tr. 102.  However, replenishment also proves usage occurred. (footnote omitted).  This points to inconsistency and lack of detail in Mr. Hines' testimony.  That he could not make his Sprint 800 # calls in October and November is inconsistent with the fact he did not use his pre-paid card until December.  Either Mr. Hines had his dates very confused, or he was trying to use some other kind of 800 calling with Sprint or he had another pre-paid calling card.  Mr. Hines had the obligation to explain the 800 calling problem in detail sufficient for the Commission and CTSI to understand his allegations.  Instead his testimony was vague and confused and lacked the particularities required by 66 Pa. C.S.A. §701 TA \s "66 Pa. C.S.A. §701" ; Metropolitan Edison Co. v. Pennsylvania PUC, 437 A.2d. 76, (1981) TA \l "Metropolitan Edison Co. v. Pennsylvania PUC, 437 A.2d. 76, (1981)" \s "Metropolitan Edison Co. v. Pennsylvania PUC, 437 A.2d. 76, (1981)" \c 1 .  Certainly, his testimony is insufficient to meet his burden of proof.

There are other explanations for why Mr. Hines’ 800 # access calls did not work.  Sprint testified that when a calling card runs out of time, the consumer will hear a prerecorded message.  Tr. 99.  Mr. Hines testified to hearing a prerecorded message asking him to call Sprint customer service.  Tr. 32.  This supports the theory that Mr. Hines let his prepaid calling card get low in terms of minutes available thereby prompting a prerecorded message and interfering with his ability to make his call unfettered.  Perhaps Mr. Hines had more than one pre-paid calling card with Sprint and the first card ran out of money or got low.  Perhaps he was using some other form of 800 number access.  Perhaps this particular call was made at the time Mr. Hines was switched to Sprint but his lack of a presubscribed account prevented him from making a call.  Perhaps Mr. Hines made more than $100 worth of ‘casual’ calls while switched to Sprint, resulting in a block being put on his number by Sprint if Sprint was not paid for those calls as explained by Ms. McNabb.  Tr. 87.  According to Mr. Hines’ testimony, it is patently clear that Mr. Hines reached Sprint and got a Sprint pre-recorded message in October 1999 so the denial of access was not due to any action on the part of CTSI, but related in some way to Sprint. 



.…

In conclusion, to believe that CTSI is responsible for Mr. Hines’ inability to make 800 # calls, you would have to believe that CTSI went in the system and blocked his ability while he was still in good-standing with CTSI.  You would have to believe that the ability to make 800 # calls was periodically turned on and off since he was able to use his AT&T card for some time and has been able to use his Sprint card in recent weeks.  You would have to believe Mr. Hines received a Sprint pre-recorded message without reaching Sprint.  Such beliefs are simply incredulous.  It is much more reasonable that pre-paid calling cards or other 800 access numbers stopped working or prompted a recording because of failure to pay or need for replenishment.  This theory is supported somewhat by the testimony. Mr. Hines’ statement that his 800 # access was blocked in November 1999 and ever since is not supported by the facts.  

C.  Other Allegations of Complainant

     Other subjects raised by Complainant, such as the fact that he never authorized Respondent to become his long distance carrier (concerning  which complaint, CTSI immediately credited Complainant for the monthly long distance charges which had been made, despite the fact that its records indicated that it was the designated long distance carrier), and that CTSI should  have charged the same rate as Sprint for long distance service, will  not be dealt with herein, as they are deemed to be frivolous and totally without merit.

IV. CONCLUSIONS OF LAW

1. This Commission has jurisdiction over the subject matter of this proceeding and over the parties thereto.



2. The burden of proving that he/she/it should prevail concerning each and every factual issue attendant upon this case has been assigned to Complainant by the Pennsylvania legislature.  See 66 Pa. C.S.A. section 332 (a), which provides that when a complaint has been filed by a ratepayer against a public utility which charges that the latter has provided unreasonable service to the complainant/ratepayer, then the said complainant/ratepayer has the burden of proof.  

            3. Testimony which is so uncertain or inadequate or equivocal or ambiguous or contradictory as to make a verdict of a jury or findings of a trial judge or the findings of an administrative fact finder mere conjectures is not adequate in lawsuits or substantial in administrative proceedings as a matter  of  law. Novaselec v. Workmen’s Compensation Board, 332 A. 2d 581 at 583 and 584 (Pa Cmwlth) (1975).    
IV. ORDER


Upon consideration of the foregoing, we now issue this ORDER:


1.  That the complaint filed by William Hines against CTSI, Inc. on 



March 26, 2001 at docket number C-00015173 be and is hereby DISMISSED.

Dated:                                                                        ______________________________

                                                                                  Richard M. Lovenwirth

                                                                                   Administrative Law Judge

� The findings of  fact set  forth  herein are those suggested by Respondent in its Main Brief, which the undersigned finds to be supported by the record. 


� We have carefully scrutinized the testimony of Respondent’s main witness, Ronald Reeder, and have concluded that the same could be said about his testimony.  Respondent, however, does not have the burden of proof.
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