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OPINION AND ORDER

BY THE COMMISSION:



Before us for consideration is a Petition for Reconsideration (Petition), filed by Level 3 Communications, LLC (Level 3) on August 23, 2002, relative to portions of our Opinion and Order entered August 8, 2002 (August 8, 2002 Order).  On September 3, 2002, Marianna and Scenery Hill Telephone Company (M&SH) filed its Answer in opposition to the Petition.

History of the Proceeding



On July 12, 2002, Level 3 filed a Complaint and Petition for Interim Emergency Order (Emergency Petition).  The Complaint and Emergency Petition sought interim emergency relief in response to M&SH’s notice that, as of July 20, 2002, M&SH intended to reroute certain calls placed by M&SH’s local telephone customers to the 724‑825 NXX code.  These numbers were assigned by Level 3 to its Internet Service Providers (ISPs) customers located in Pittsburgh.  M&SH intended to reroute these calls based on its position that Washington, PA is the designated rate center for these calls, rather than to Pittsburgh, where they had previously been routed by Level 3.  



Level 3’s pleadings alleged, inter alia, that the rerouting of these calls would result in those calls not being completed.  A hearing was held before Chief Administrative Law Judge (CALJ) Robert A. Christianson on July 18, 2002, in which both Level 3 and M&SH presented the testimony of two witnesses addressing the requirements for interim emergency relief.  (See 52 Pa. Code §3.7(a)).



On July 23, 2002, CALJ Christianson issued an Interim Emergency Order which denied Level 3’s request for relief.  An Order Certifying Question to the Commission, pursuant to Section 5.305 of the Commission’s regulations, 52 Pa. Code §5.305, was forwarded.  The material question before the Commission was whether M&SH should be prohibited from modifying or terminating the exchange of end user customer service with Level 3.



By Opinion and Order adopted and entered August 8, 2002, we answered the certified material question in the affirmative and reversed the ALJ’s denial of interim emergency relief.  In the August 8, 2002, Order, we also, inter alia:  

(1)
granted Level 3’s Emergency Petition; 

(2)
returned the matter to the Office of Administrative Law Judge for expedited proceedings and the issuance of a Recommended Decision within 45 days of the entry date of the August 8, 2002 Opinion and Order, or by September 23, 2002;
 

(3)
expanded the scope of the proceeding to include Level 3’s NXX utilization and its participation in the pooling of the 724 area code and whether civil penalties should be imposed against Level 3; and,

(4)
directed Level 3 to immediately refrain from assigning any previously unassigned numbers from its NXX codes to ISPs residing outside of the rate center to which that NXX code is associated, pending a final order in this matter.



At the same time as this Commission adopted the above-stated directives, we further decided to open a proceeding in the form of a generic investigation regarding virtual NXX codes and their use in Pennsylvania (NXX Generic Investigation).
  


As previously noted, Level 3 subsequently filed the Petition now before us, which was followed by M&SH’s Answer.  M&SH filed its Answer on September 3, 2002.  By Opinion and Order entered August 29, 2002, we granted Level 3’s Petition, pending review of, and consideration on, the merits.

Discussion

A.
Standards For Reconsideration



The standards for granting reconsideration are governed by Duick.
  Pursuant to the considerations set forth in Duick, a petition for reconsideration “ . . . may properly raise any matters designed to convince the Commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part. . . . ‘[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them . . . .’  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considera​tions which appear to have been overlooked or not addressed by the Commission.”



In its Petition, Level 3 requests the following relief from our August 8, 2002 Order: 

· that the Commission remove the restrictions on assignment of new telephone numbers to its existing and new ISP customers, pending a more detailed consideration on whether Level 3’s practices comply with applicable law; 

· that issues concerning an investigation of Level 3’s NXX utilization and its participation in pooling in the 724 area code, as well as the possibility of civil penalties, be removed from this proceeding; and 

· that the Commission delegate to the Law Bureau for a determination of whether a separate investigation should be opened into Level 3’s numbering practices pertaining to NXX utilization and participation in number pooling in the 724 area code.  



Level 3 alleges that the matters for which it seeks reconsideration meet the standards of Duick because the Commission’s determinations in the August 8, 2002 Order were not the subject of any evidence or argument by any party prior to the Order and are not supported by the evidence established in the limited record established before CALJ Christianson.  (Petition, p. 3).


In its Answer, M&SH states that Level 3’s request for reconsideration fails to meet the standards of Duick because Level 3 failed to present proffered evidence during the injunction hearings.  M&SH argues that Level 3 now wants the Commission to accept such evidence on the basis of affidavits and pleading averments.  (Answer, pp. 12‑13).



On consideration of the threshold question of whether the Petition meets the standards of Duick, we find it necessary to consider Level 3’s allegations, seriatim.  

B.
Request to Reconsider Removing the Numbering Restrictions Placed on Level 3 on the Assignment of New Telephone Numbers to Existing and New ISP Customers Pending a More Detailed Consideration On Whether Level 3’s Practices Comply with Applicable Law.



Level 3 requests that we reconsider the directive that Level 3 refrain from assigning any previously unassigned numbers from its NXX codes to ISPs residing outside of the rate center to which that NXX code is associated, pending a final Order in this matter.  (See Order, p. 11).  Level 3 advances three reasons in support of its Petition:  (1) the numbering restriction is discriminatory to Level 3; (2) the restriction is not supported by the limited record developed in this proceeding; and (3) Level 3’s continued assignment of numbers to ISPs, pending further investigation or another proceeding, will not lead to number exhaust in the areas in Pennsylvania that are served by Level 3.  (Petition, p. 3).  Level 3 contends, inter alia, as follows:  

(1)
Level 3 contends that the numbering restriction directive is discriminatory to Level 3 because it precludes it from assigning new telephone numbers while other incumbent and independent local exchange carriers (ILECs) can continue to assign new numbers in an identical manner to existing and new customers.  

(2)
Level 3 also contends that the Commission’s directive is discriminatory in that Level 3 believes the restriction is not supported by the limited record developed in this proceeding.  Level 3 asserts that there has not even been a preliminary determination that it has:  (1) acted contrary to Pennsylvania Law and Commission orders, or (2) acted in any way that may be inconsistent with number conservation measures in the 724 area code.  

(a)
Level 3 maintains that Pennsylvania law or past Commission orders do not prohibit virtual NXX and other FX and FX-like services.  Level 3 argues that, in accordance with the federal Telecommunications Act of 1996 (TA-96),
 the Commission has approved at least two inter​connection agreements permitting the exchange of “virtual NXX” traffic without the application of toll charges. 
  

(b)
Level 3 also argues that the state of law with regard to the number assignment restriction is still under development and that the limited record does not establish that it has violated the Commission’s policies regarding number conservation.  

(c)
Level 3 contends that it is in compliance with the Commission’s established policies regarding one thousand number pooling and the FCC’s Delegation Order,
 which granted the Commission’s request to implement thousand-block pooling on an interim trial basis in Pennsylvania specifically noted that only those carriers that have implemented permanent Local Number Portability (“LNP”) were subject to the thousand-block number pooling trials (FCC Delegation Order, Para. 18).  

3.
Finally, Level 3 argues that restoring Level 3’s ability to assign new numbers will not contribute to number exhaust in Pennsylvania based on its efforts to comply with the Commission’s number conservation policies.  (Petition, pp. 10‑11).  

Disposition



In its Answer, as a threshold consideration, M&SH states that Level 3 wants administrative notice taken of Level 3’s efforts at compliance with the Commission’s number conservation order, but fails to disclose that its participation in number pooling in Pennsylvania occurred seven (7) days after the Commission entered its Order of August 8, 2002.  Consequently, M&SH alleges that even though Level 3’s participation in number pooling did not even exist at the time of the hearing and the entry of the Commission’s Order, Level 3 seems to think that all prior concerns are invalidated because it has recently decided to turn in numbers.  (M&SH Answer, p. 11).



M&SH attacks the credibility of Level 3’s actions regarding number assignment.  It observes that one week after the Commission entered its August 8, 2002 Order, Level 3 was able to donate 324,000 numbers to active number pools.  M&SH discounts Level 3’s claims that the timing of its number donations had nothing to do with the Commission’s Order wherein the Focal Order and potential offenses for violation of that order were cited.



In light of the above, M&SH avers that Level 3’s reassurances that it is now using thousand block pooling and that its use of virtual NXX will not contribute to number exhaust, needs to be tested in a hearing, before it comes even close to being a fact upon which the Commission can rely for reconsideration of its August 8, 2002 Order.  (M&SH Answer, p. 16).


Upon review of Level 3’s multi-pronged attack on the restriction on number assignments, we conclude that this argument does meet the threshold standard of Duick.  The standard of Duick is met only to the extent that this consideration was not an issue expressly raised by Level 3 or MS&H in their dispute over the rerouting of calls to the Washington, PA rate center.  



However, on consideration of the positions of the Parties, we shall deny reconsideration.  We find that Level 3 has not persuaded us, on the merits, that such a restriction fails to preserve the status quo in a manner which mitigates harm to Level 3, to M&SH, or the public interest.  Level 3’s position continuously invites this Commission to engage in a premature determination that its number assignment practices do not violate prior Commission orders.  We are unable to make such a determination prior to establishing the necessary factual predicate which will be accomplished as a result of the expedited hearings in this matter.  In the interim, we conclude that the numbering restrictions imposed on Level 3 is not unduly discriminatory in that Level 3 is permitted to assign telephone numbers to new and existing ISP customers so long as it is in accordance with the uncontroverted determinations in our previous Orders.  



In this regard, we believe it is important to clarify that Level 3 is, indeed, permitted to assign telephone numbers to new or existing ISP customers to the extent that the assignment of those numbers to customers using NXX codes correspond to the rate centers in which the customer’s premises are physically located and to the extent such assignment is consistent with our Orders regarding number conservation.  However, to the extent Level 3 requests the ability to assign codes to its customers that are physically located outside of the rate center to which the NXX code is assigned, we shall deny reconsideration based on the record as developed in this proceeding.  Such relief presents the essence of the case in controversy and we conclude that preservation of the status quo, pending the resolution of its Formal Complaint, lay with this restriction.  We remind Level 3 that, as the Complainant herein, Level 3 has the burden of proof in this matter and we would be remiss to implicitly shift this burden by adopting its position on the distinctions between its practices, i.e., virtual NXX, and FX service.
  (66 Pa. C.S. §332(a)).  



Level 3 will have the opportunity to demonstrate in an on the record proceeding below set forth in our August 8, 2002 Order, whether its practices are in line with our previous orders and, if not, to indicate the basis of its legal and policy reasons for such difference.  We note that the ALJ has discretion regarding the continued applicability of Ordering Paragraph 10 from our August 8, 2002 Order.  



Finally, with regard to the state of the record, we are not convinced by Level 3’s argument that there was insufficient record evidence in the proceeding to deter​mine whether or not the manner in which Level 3 uses virtual NXX codes will contribute to number exhaust.  Based upon the limited record available at the time, the Answer provided by M&SH, and the arguments now presented in Level 3’ s Petition, we are convinced that we have acted consistent with our emergency order provisions to fashion appropriate relief. 



Based on the foregoing, Level 3’s request for reconsideration is denied consistent with this discussion.

C.
Reconsideration of the Commission’s Directive Concerning an Investigation of Level 3’s NXX Utilization and Its Participation in Number Pooling in the 724 Area Code and Whether Civil Penalties Should be Imposed on Level 3



Level 3 also requests that we reconsider our August 8, 2002 Order directives that the ALJ and parties develop a record in this docket on the additional issues of Level 3’s NXX utilization, its participation in number pooling in the 724 area code, and whether civil penalties should be imposed against Level 3.
  



Level 3 submits that the additional issues identified by the Commission differ from those raised in Level 3’s Complaint against M&SH and will complicate the complaint proceeding.  Level 3 opines that the consolidation of these issues – which by implication carries with it the prospect of civil fines being imposed – raises significant due process issues which require that these matters to be raised in a separate proceeding initiated pursuant to the Commission’s established procedures.  (Petition, p. 4).


If, however, after reconsideration, the Commission believes an investigation of Level 3’s NXX use and participation in pooling is warranted, Level 3 requests that it proceed separately from the present case, which it contends is an adversarial proceeding relating to interconnection and intercarrier compensation issues between M&SH and Level 3.  Level 3 asserts that the Commission suggested a similar procedure in the Focal decision cited in the August 8, 2002 Order and that that reasoning should also be employed here.  (Petition, p. 4).


In its Answer, M&SH replies that the relief requested by Level 3 would unfairly truncate this proceeding and deny relief to M&SH.  In support of this argument, M&SH opines that the very essence of M&SH’s defense against Level 3’s Complaint is that Level 3 has violated the number assignment policies of this Commission and that Level 3’s utilization of 724-825-XXXX is illegal under precedent, which declares the remedy to be fines.  M&SH argues that the Commission did not create this docket.  Rather, this is a case involving a Complaint brought by Level 3 against M&SH who sought to reroute virtual NXX numbers, because the manner in which Level 3 routed them was allegedly illegal, denied M&SH compensation, and threaten M&SH customers’ access to the toll network.  (M&SH Answer, p. 20).



In addition to the payment of monetary compensation, M&SH notes that it has requested that the Commission reclaim the 724-825 blocks of numbers from Level 3 and impose fines.  M&SH takes the position that the Commission cannot take away these causes of action explicitly or implicitly, as Level 3 seeks to do here by filing its Petition.  M&SH claims that removing the issues of Level 3’s NXX utilization from this pro​ceeding would impair M&SH’s due process rights.  (M&SH Answer, pp. 20‑21).

Disposition


On consideration of the positions of the Parties relative to this issue, we, again, find the Duick considerations are met.  However, on review of the merits of Level 3’s position, we shall deny reconsideration.  We see no reason to further delay investigating Level 3’s NXX utilization and its participation in the number pooling in the 724 area code.  We are of the opinion that the directives for the expedited processing of this matter will eliminate the potential for complication.  This should eliminate the need for a separate investigation as further discussed below.  Therefore, we shall deny Level 3’s request for reconsideration on this issue.

D.
Reconsideration that Any Investigation of Level 3’s NXX Utilization and Participation in Pooling in the 724 Area Code Should Be Conducted in a Separate Proceeding.


Level 3 submits that at the time the August 8, 2002 Order was released, no party had requested an investigation into Level 3’s NXX utilization or its participation in pooling in the 724 area code.  Additionally, Level 3 argues that there was no indication that the specific and limited certified question that prompted the decision would lead to such an investigation.  Moreover, Level 3 is concerned with the expedited time frame for considering this matter in light of the fact that these issues are to be investigated and civil penalties examined in a compressed proceeding which is to be decided by the Commission at its October 24, 2002 public meeting.
  (Petition, pp. 12-13).



Level 3 makes clear that it does not deny that the Commission, by delegation, can investigate these matters as it deems necessary.  However, Level 3 submits that it is inappropriate under Pennsylvania law for the trier of fact in an adjudicatory proceeding – or for a private party such as M&SH – to act as a prosecutor.  Level 3 sets forth the argument that adding the numbering investigation issues midstream in this complaint case violates Level 3’s due process rights and is inconsistent with the Commission’s Order in Delegation of Prosecutory Authority to Bureaus with Enforce​ment Responsibilities,
 and the Supreme Court’s decision in Lyness, supra.  Level 3, therefore, requests that the Commission reverse this portion of the Order and require that, 

upon reconsideration, any such investigation be conducted in a separate proceeding.  Level 3 further submits that the most appropriate time to conduct such an investigation may be after the Commission has clearly and unequivocally established its statewide policy with respect to these issues in the NXX Generic Investigation.  (Petition, p. 13).



Level 3 contends that the introduction of the numbering investigation issues has transformed this case from an intercarrier dispute resolution proceeding into a proceeding which is prosecutory in nature.
  Level 3 believes that the initiation of a prosecutory proceeding in this manner is inconsistent with the Commission’s Delegation Order and violates Level 3’s due process rights as defined by the Supreme Court in Lyness.  Level 3 goes on to cite the Commission’s Delegation Order, in which the Commission described the scope of the Lyness decision:

The Pennsylvania Supreme Court held that when an agency both determines that a prosecution should be initiated and then acts as the ultimate trier of fact, the due process of law guaranteed by the Pennsylvania Constitution has been violated in that this commingling of prosecutory and adjudicatory functions creates ‘an appearance of bias’ in the agency decision makers.  The court also stated that whether or not actual bias existed as a result of the agency members acting as both prosecutor and judge in the same matter was deemed to be inconsequential since, under Pennsylvania law, the potential for bias and appearance of non-objectivity is sufficient to create a fatal constitutional defect.

(Delegation Order at p. 1, citations omitted).  



Level 3 argues that the addition of these issues and the possibility of civil penalties imposed on Level 3 raise the potential for bias in the continuing dispute with M&SH, and the appearance of non-objectivity sufficient to create a fatal constitutional defect in this proceeding.  Level 3, therefore,  submits that the Commission should reconsider these portions of its August 8, 2002 Order and follow the procedures identified in its Delegation Order.  (Petition, p. 14).



Level 3 then provides a description of the activities in a UGI Utilities, Inc. Section 1307(f) proceeding,
 where, because of Lyness concerns, the Commission referred the matter to the delegated Commission Bureau to review and initiate proceedings on its own initiative as it considered appropriate.  (Petition, pp. 14‑15).  Level 3 believes that it would be appropriate, in considering the numbering investigation issues, that the Commission should follow its decision in the UGI Order where, in order to avoid the appearance of bias identified by the Supreme Court in Lyness, the Commission deferred the controversial matter to the Office of Trial Staff for its consideration and appropriate action, including the possible issuance of a show cause order against UGI.  Level 3 requests that the Commission should follow a similar course in this instance by removing the prosecutory issues from the current proceeding, including the imposition of civil penalties against Level 3, and direct the Law Bureau to determine whether a separate investigation is necessary.  (Petition, p. 15).



Level 3 also suggests that the Commission direct the Law Bureau to consider the proper timing for such an investigation because, based on the scope of the NXX Generic Investigation identified in Commissioner Pizzingrilli’s motion, it would seem administratively more efficient to await the conclusion of that investigation before commencing an investigation of Level 3’s practices in Pennsylvania.  Level 3 submits that this procedure would be consistent with the due process protections it is entitled to, and will, at the same time, conserve the Commission’s scarce administrative resources, and avoid the possibility of an inconsistent result in this case with the final determi​nations in the Commission’s NXX Generic Investigation.  (Petition, pp. 15-16).



In response, M&SH states that contrary to Level 3’s allegation that the Commission’s August 8, 2002 Order violated Level 3’s due process rights under the Lyness doctrine, directing Level 3 to cease engaging in an activity which violates a previously declared policy during the interim period of expedited hearings is squarely within the powers of the Commission.  Furthermore, M&SH argues that directing that an inquiry be undertaken of “whether fines should be imposed” for the transgression does not violate the required separation of prosecutorial and adjudicative functions required under Lyness.  



M&SH asserts that the Commission has not “prejudged” Level 3’s guilt or innocence.  It has simply insisted that its precedent be followed.  M&SH avers that the Supreme Court, in Lyness, held that, when an administrative agency both determines that a prosecution should be initiated, and then acts as the ultimate fact finder in determining whether a violation has occurred, a due process violation exists.
  That is, in order to be afforded its constitutional right to due process, a party must have an unbiased forum at some stage of the proceeding.  M&SH contends that this holding is completely inapposite to the current circumstance.  



First and foremost, M&SH claims that this proceeding is not a Commission prosecution.  Rather, Level 3, on its own initiative, filed a Complaint and M&SH has presented a counterclaim.  M&SH argues that the matter involves a dispute between two private parties brought before the Commission in its adjudicatory role, and it is well settled that, where a proceeding does not involve a prosecution by an agency, there is no impermissible commingling.



Furthermore, M&SH asserts that there has been no “commitment” by the Commission to any adjudicative facts prior to a hearing, as was the case in Lyness.  M&SH argues that in the instant case, the Commission issued its interim ruling on the basis of a litigated record developed by the two parties.  M&SH consistently maintained that Level 3’s practices were in violation of the stated Commission precedent which includes the assessment of fines for a violation thereof.  M&SH reasons that Level 3 has made no allegation of any Commission bias or commitment to facts prior to holding hearings on the request for interim relief.  As such, M&SH contends that to adopt Level 3’s position would lead to the absurd conclusion that the Commission, or any administrative agency, cannot consider and grant emergency preliminary or interim relief pending a final adjudication without violating a party’s due process.



M&SH states that the Commission has merely shaped the requested emergency relief, by taking into consideration all of the facts and circumstances.  As a result, the Commission ordered M&SH to promptly restore the traffic pending expedited hearing on the Complaint.  On the other hand, M&SH notes that the Commission addressed the issue of past and future violations by Level 3 of the Focal decision by directing that future violations should be curtailed, and noting that past violations may be subject to fines.



M&SH submits that in the first remedy, the Commission simply affirmed its previously stated precedent and directed that Level 3 should not violate it (i.e., by issuing new numbers outside of the associated rate center) during the pendency of the expedited hearings.  With respect to penalties, M&SH submits that the Commission has exhibited no commitment whatsoever to this outcome; but rather has simply stated that an inquiry “should” be undertaken of “whether civil penalties should be imposed against Level 3.”



In light of the above, M&SH avers that the Commission’s Order is an adjudicatory action based upon a record developed during a preliminary injunctive proceeding.  With respect to possible penalties, M&SH states that the Commission has exhibited no commitment, but rather simply has stated that an inquiry “should” be undertaken to determine “whether civil penalties should be imposed.”  As such, M&SH is of the opinion that there is no violation of Level 3’s due process rights because:  (1) this proceeding does not involve a Commission instituted prosecution, (2) a full opportunity to be heard on interim relief has been afforded, and (3) the Commission has shown no irrevocable commitment to adjudicative facts.  
Disposition



On consideration of the position of Level 3 relative to this issue, we shall grant reconsideration only to the extent that upon the conclusion of the proceedings, we will refer the matter to the Law Bureau for any consideration of penalties if there is a finding that Level 3 acted contrary to Commission orders.  We note that M&SH filed an extensive Answer to the Formal Complaint of Level 3.  In its Answer, M&SH profusely cited legal, administrative, and policy precedent which it alleged had a bearing on the relief sought by Level 3 and the lawfulness of Level 3’s number assignments.  Consequently, we disagree with Level 3 regarding the scope of the proceedings or that there are any due process implications from our actions to date.  On the one hand, Level 3 cannot argue substantial policy implications in support of its business operations and, on the other hand, assert that such implications can be restricted to the dispute between itself and M&SH when it is to its advantage to so narrowly characterize the controversy.  However, as noted, should there be a determination that Level 3’s actions were in violation of any applicable orders, we would refer such determination to the Law Bureau for its prosecutorial discretion.
  

Conclusion



Based on the foregoing, we shall grant in limited part, and deny in substantial part, the Petition of Level 3 consistent with the discussion, herein; THEREFORE,



IT IS ORDERED:  That the Petition of Level 3, LLC for Reconsideration is, hereby, granted in limited part, and denied in substantial part.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 10, 2002

ORDER ENTERED:  October 11, 2002

�	Since 45 days after the entry date of August 8, 2002 falls on Sunday, September 22, 2002, the deadline for the ALJ’s Recommended Decision is on Monday, September 23, 2002, which was extended by the Commission to October 4, 2002.


	� 	See Motion of Commissioner Kim Pizzingrilli, adopted at Public Meeting of August 8, 2002.  Said Motion identifies ten issues to be examined, including the benefits and detriments of virtual NXX arrangements to customers, and the telephone companies using them.  The Order initiating the generic proceeding regarding virtual NXX codes has not been entered. 


�	Phillip Duick, et al. v. Pa. Gas and Water Company, 56 Pa. P.U.C. 553 (1982).


�	Duick at 559.


�	See 47 U.S.C. §§252(e); 252(e)(3).


�	See, Joint Petition of Verizon Pennsylvania Inc. and Level 3 Communications, LLC, for approval for a Replacement Interconnection Agreement Under Section 252(e) of the Telecommunications Act of 1996; Docket No. A�310633F0002 (Order entered April 23, 2001).  Also see, Joint Petition of Verizon Pennsylvania, Inc. and Focal Communications Corporation of Pennsylvania for Approval of an Interconnection Agreement Under Section 252(i) of the Telecommuni�cations Act of 1996, by Means of an Adoption of an Interconnection Agreement between Verizon Virginia, Inc. and Level 3 Communications, LLC, Case A-310630F0002. 


�	See, Order In the Matter of Numbering Resource Optimization, CC Dkt. Nos. 99-200, 96-98, 2000 FCC LEXIS 3752 (July 20, 2000).


� 	In response to Level 3’s specific allegations that Pennsylvania law and past Commission orders do not prohibit virtual NXX and other FX and FX-like services, we note that we do, indeed, permit the use of virtual NXX codes for appropriate uses and we also permit carriers to offer FX service in the traditional way in which it has been provided in the ILECs’ tariffs.


�	Slip Opinion at pp. 11-12


�	Slip Opinion at pp. 10-11.


�	See, Commission Dkt. No. M-00940593 (Order entered September 2, 1994), 1994 Pa. PUC LEXIS 148 (the “Delegation Order”).


�	See, Re Section 506 Request of United Telephone Company of Pennsyl�vania, 1995 Pa. PUC Lexis 11 at *3 (1995) (formal proceeding in which a utility is penalized or fined is prosecutory in nature implicating due process protections for the respondent utility).


�	Pennsylvania Public Utility Commission v. UGI Utilities, Inc., Commission Dkt. No. R�00943064 (Order entered November 30, 1994), 1994 Pa. PUC LEXIS 107.


�	See also Katruska v. Bethlehem Center School District, 767 A.2d 1051, 1056 (Pa. 2001).


�	Krupinski v. Vocational Technical School, 674 A.2d 683 (Pa. 1996) (vote to suspend teacher with subsequent review of suspension challenge, was not contrary to Lyness because the proceeding did not involve a prosecution).


� 	M&SH did not raise the issue of civil penalties until its August 13, 2002 Late Filed Answer.  Since this issue was raised by M&SH only after our August 8, 2002 Order, we believe an ALJ referral to the Commission’s Law Bureau, if appropriate, to take any further prosecutorial action is necessary.
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