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MOTION OF VICE CHAIRMAN ROBERT K. BLOOM

Before the Commissioners for consideration is the Recommended Decision of Administrative Law Judge Louis G. Cocheres (ALJ) regarding the sixteen Complaints of Heath Ressler, et al (collectively, Complainants) filed against the Reading, Blue Mountain and Northern Railroad Company (Railroad), Schuylkill County, and Girardville Borough (Borough), alleging that a retaining wall (Wall) that ran parallel to the Railroad's tracks and a Borough street constituted a hazard to the public traveling on, and living near, the street.  The ALJ sustained the Complaints and, inter alia, allocated certain improvement costs to the Borough.  The Borough filed Exceptions.  No Reply Exceptions were filed.

The Wall in question is located along Lower Railroad Street in Girardville Borough, Schuylkill County, Pennsylvania.  The Wall is constructed using railroad ties and stone as building materials and ranges in height from 0 to 8 feet retaining fill material along and parallel to Lower Railroad Street and is approximately 210 feet long.  There are numerous safety concerns related to the Wall:  part of the embankment is eroding and timbers have begun to rot; roots from the trees on the embankment are pushing against the back of the cribbing; there are portions of the Wall where the stones are dislodged and where the timbers extending into the embankment have failed; parts of the Wall have fallen onto Lower Railroad Street; and vibrations from passing trains can cause the rocks to fall out of the cribbing Wall.

The Railroad owns the property where the cribbing Wall and track are situated.  The ALJ stated, "Because the Railroad owns the [W]all, I find that it is the party responsible for the [W]all's deterioration by virtue of failing to maintain it in a safe condition.  I note that the [W]all (even in its present condition) is safe for the Railroad's approach to and use of the crossing.  However, it is not safe for the public which uses William and Lower Railroad Streets as the approach to the crossing." (R.D. Page 14)  He also states, "Accordingly, I will recommend that the Railroad and the Borough should share the cost of the repairs."(R.D. Page 15)  I disagree with the ALJ's allocation .

The statute at 66 Pa. C.S. §2702 (b) provides that the Commission shall order whatever work it deems necessary at a crossing in order to prevent accidents and to promote the safety of the public.  The record evidence clearly indicates that the retaining Wall running along Lower Railroad Street is in poor condition.  If a portion of the Wall were to collapse, it would create a danger to vehicular traffic and pedestrians.  Emergency service vehicles would have restricted access to Upper Railroad Street.  In order to promote the safety of the public, the Railroad has been ordered to repair the Wall.  Since the Railroad's failure to maintain the Wall is the major cause of its current condition, the Railroad is directed to bear all of the costs of the repairs.

THEREFORE I MOVE THAT:
1. The Exceptions of the Borough be granted in part and denied in part.


2. The Recommended Decision by Administrative Law Judge Louis G. Cocheres is adopted except as modified by this Motion.


3. The Railroad will bear all costs for the restorative work to the Retaining Wall.


4. The Office of Special Assistants shall prepare the appropriate Order consistent with this Motion.
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