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The case before us involves a proceeding between Level 3 Communications, LLC (Level 3) and Marianna & Scenery Hill Telephone Company (M&SH) centering on the rating and routing of NXX codes in the telephone network.
  

On July 12, 2002, Level 3 filed a Petition for Interim Emergency Order requesting injunctive relief against M&SH regarding the routing of numbers from Level 3’s 724-825 NXX code.  Simultaneously, Level 3 filed a formal complaint against M&SH regarding the same issue.  On July 23, 2002, the Office of Administrative Law Judge (ALJ) denied Level 3’s Petition and entered an Order Certifying A Material Question to the Commission.  The question posed was whether or not the status quo regarding the routing of Level 3’s NXX codes by M&SH should be maintained during the pendency of the complaint proceeding.  Both parties submitted briefs to the Commission regarding the Material Question.  By Opinion and Order entered August 8, 2002 (Material Question Order), we answered the question in the affirmative and  1) directed Level 3 to obtain a surety bond or an escrow account in an amount of money equal to the access charges, originating and terminating charges, and transport/transit charges to which M&SH might have been entitled pending the outcome of the complaint proceeding, 2) directed Level 3 to immediately refrain from assigning any previously unassigned numbers from its NXX codes to Internet Service Providers residing outside of the rate center to which that NXX code is associated pending the final order, and 3) directed the ALJ to analyze Level 3’s NXX utilization, its participation in the pooling of the 724 area code, and whether civil penalties were appropriate.  

Level 3 filed a Petition for Reconsideration of our Material Order Question.  By Opinion and Order entered October 10, 2002, we granted in limited part and denied in substantial part Level 3’s Petition for Reconsideration. 

On October 15, 2002, the ALJ issued his Recommended Decision regarding Level 3’s complaint against M&SH. Based on the evidence presented in the record during the proceeding detailing the interstate routing of the calls, the ALJ determined that the Commission does not currently have jurisdiction to resolve the compensation issue between the parties.  Once that determination was reached, the ALJ concluded that the three issues identified above and outlined in our Material Question Order were moot.  Thus, the ALJ recommended that the Material Question Order should be vacated.

 After reviewing the Exceptions and Reply Exceptions in this case, Staff agreed regarding our current lack of jurisdiction over interstate calls for purposes of compensation.  However, Staff did not agree with the ALJ’s recommendation to vacate our Material Question Order.  Regarding the above-referenced three issues, Staff recommended the following.  First, Staff recommended the continuation of the escrow account for an additional 30 days to give the parties an opportunity to either reach a mutually satisfactory resolution of their compensation arrangements or to pursue a resolution through the FCC.  Second, Staff did not address the issue of the numbering assignment restrictions placed on Level 3 by our Material Question Order.  Finally, while Staff recognized that the FCC has given this Commission delegated authority regarding numbering issues Staff recommended that the Commission choose not to exercise this authority.  

While I agree that this Commission does not currently have jurisdiction over the compensation issues for interstate calls such as those at issue in this case, I do not agree with the ALJ’s recommendation to vacate our Material Question Order nor do I agree with Staff’s recommended resolutions for the above three identified issues in our Material Question Order.

Regarding the escrow account our Material Question Order directed Level 3 to establish for the benefit of M&SH, I can support the ALJ’s recommendation to vacate that provision.  At the time of the Material Question Order, the record did not indicate that the nature of the calls at issue in this complaint were interstate.  Therefore, we had no reason to question our jurisdiction to require the establishment of an escrow account.  Now that the record shows that we do not have current jurisdiction over the compensation issues involved, it is appropriate to discontinue the escrow account established by our Material Question Order.

The next two issues addressed by our Material Question Order are interrelated in that they deal with managing the Commonwealth’s numbering resources.  During the Material Question Order, we became aware that Level 3 is using its NXX codes in “virtual NXX arrangements (VNXX).”  Also during that time, the record showed that Level 3, a Competitive Local Exchange Carrier (CLEC),
 had applied for and received a full 724 NXX code despite the fact that the 724 area code was in mandatory thousands-block pooling during the time Level 3 applied for the NXX code.  Consequently, our Material Question Order restricted the numbering assignment practices of Level 3 regarding VNXX and expanded the scope of the complaint proceeding to address whether or not Level 3 is making the most efficient use of the Commonwealth’s numbering resources.  

Regarding the VNXX issue, by Motion, I directed that a Generic Investigation be initiated to fully explore the impact on numbering resources of these arrangements and directed that the ALJ submit an investigative report to the Commission.
  Pending the outcome of that VNXX Generic Investigation, it is not appropriate to place restrictions on Level 3 that are not imposed on other carriers of the Commonwealth.  Therefore, I will move that the VNXX numbering assignment restrictions placed on Level 3 during our Material Question Order now be removed.

Aside from using NXX codes as VNXX codes, Level 3’s initial petition and the subsequent related pleadings raised questions regarding Level 3’s use of the Commonwealth’s numbering resources.
  The ALJ determined that the Commission does not have jurisdiction over numbering issues.  Staff has determined that while the Commission does have jurisdiction over numbering issues we should not exercise that authority in this case.  I cannot agree with either recommendation for two reasons.  First, Level 3’s initial petition to this Commission brought before us the issue of Level 3’s numbering assignment practices.  Therefore, this Commission has an obligation to determine whether or not Level 3’s number assignment practices are in compliance with our orders.  Second, this Commission’s long-stated policy is to ensure the efficient usage of numbering resources and we have taken a very active role in ensuring the efficient usage of numbering resources by jurisdictional carriers in the Commonwealth.

Dismissing Level 3’s complaint for lack of subject matter jurisdiction does not resolve the question of whether or not Level 3’s number assignment practices, apart from engaging in VNXX, comply with our orders.  Because I find that a comprehensive review of Level 3’s numbering practices is appropriate I will direct staff to undertake a comprehensive review of all Level 3’s numbering practices.  Based upon its findings, the Law Bureau shall take appropriate action as deemed necessary.  
THEREFORE, I MOVE THAT:

1. The escrow account established by Opinion and Order dated August 8, 2002 is hereby discontinued.

2. The numbering assignment restrictions placed on Level 3 by Opinion and Order dated August 8, 2002 are hereby vacated.

3. Within twenty days of the entry date of this order, Level 3 shall provide all information related to its Pennsylvania NXX codes.  Such information shall include, but not be limited to, all of the applications for numbering resources Level 3 has filed since beginning operations in Pennsylvania, all Number Resource Utilization and Forecast Report forms it is required to file according to federal rules, all thousands-block pooling donation and forecast forms it is required to submit to our pooling administrator, and all Part 4 forms it has submitted to the North American Numbering Plan Administrator.

4. The Law Bureau, in conjunction with the Bureau of Fixed Utility Services, shall undertake a review of all the information submitted by Level 3 and take appropriate action as deemed necessary.

5. The Office of Special Assistants, in conjunction with the Law Bureau and the Bureau of Fixed Utility Services shall prepare an Opinion and Order consistent with this motion.
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KIM PIZZINGRILLI, COMMISSIONER
� An NXX code is a block of 10,000 telephone numbers, which is identified by the second set of three digits in a telephone number.  The North American Numbering Plan established in the 1940s dictates how telephone companies receive numbering resources.  Interconnection agreements between telephone companies establish, among other things, the details of how calls will be completed and how carriers will be compensated in accordance with federal rules.


� In May of 1998 and April of 1999, Level 3 was certificated by this Commission to provide service as a CLEC, an Interexchange Toll Reseller, and a facilities-based Interexchange Carrier to the public in the Commonwealth of Pennsylvania.  


� See Generic Investigation Regarding Virtual NXX Codes, Docket No. I-00020093. (Order entered October 8, 2002).


� It is the responsibility of all jurisdictional carriers to ensure the efficient usage of numbering resources as mandated by both federal rules and this Commission.  In addition to implementing federal rules regarding numbering usage, the FCC has delegated authority to state commissions to ensure the efficient usage of numbering resources.  For example, pursuant to federal rules, we have been delegated the authority to ensure that carriers sequentially assign the numbers of their NXX codes and, where they fail to do so, we have the authority to direct the NANPA to withhold future numbering resources from that company.  47 C.F.R. § 52.15(j)(3).  Further, we can also refer companies who violate federal numbering rules related to numbering to the auditing program of the Federal Communications Commission.  47 C.F.R. § 51.15(k). 


� For example, carriers in the 610/484, 412, 724, 570 and 717 area codes are required by Commission orders to participate in mandatory thousands-block pooling.  Implementation of Number Conservation Measures Granted to Pennsylvania by the Federal Communications Commission in its Order released July 20, 2000 – Thousands-Block Number Pooling, Docket No.  M-00001427 and P-00961061F0002 (Order entered December 27, 2000); Implementation of Number Conservation Measures Granted to Pennsylvania by the Federal Communications Commission in its Order released July 20, 2000 – Thousands-Block Number Pooling, Docket No.  M-00001427 and P-00961027F0002 (Order entered May 31, 2002); Implementation of Voluntary Thousands-Block Pooling in the 570 and 717 Area Codes, Docket No.  M-00001427 (Order entered August 9, 2001).  This Commission has also ordered the rationing of NXX codes in the 412 area code which placed restrictions on the number of NXX codes that could be assigned to carriers in that area code.  Implementation Number Conservation Measures Granted to Pennsylvania by the Federal Communications Commission in its Order released July 20, 2000 – NXX Code Rationing, Docket No.  M-00001427 and P-0961027F0002 (Order entered December 27, 2000).  Further, we have established a process by which we aggressively seek the return of numbering resources not assigned by carriers in accordance with federal law. Implementation of Number conservation Measures Granted to Pennsylvania by the Federal Communications commission in its Order released March 31, 2000 – NXX Code Reclamation, Docket No.  M-00001373 (Order entered August 22, 2000), 30 Pa. B. 4701 (September 2, 2000).
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