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Procedural History



On December 10, 2001, Fred F. Gattis (Gattis or Complainant) filed a Complaint against PECO Energy Company (Respondent or PECO) alleging that he has made several security deposits that have not been credited.  He wanted to know how he has such a large balance and where and when it originated.  He also wanted to know where the extra money he is paying on the budget plan is being applied.  Finally, he averred that he is being charged for New Power CDS but he did not ask for it. 



Gattis wanted the PUC to have PECO provide him with a full accounting of his account and show him where the past due balance originated; credit him for his security deposits, as he pays his current bill on a timely basis; provide him with an accounting as to where his overpayment is being applied each month while on the budget; and, tell him why he does not receive a bill every month, as no one contacted him or his wife to make a special agreement on his account.  



On January 31, 2002, PECO filed an Answer admitting that Gattis did not select New Power, and averring that Gattis was switched to New Power CDS effective March 2001 under a Commission-approved contract program whereby randomly-selected PECO customers were switched to New Power at a competitive rate.  Customers selected for this program were given the opportunity to opt out of the program, and PECO avers that it did not receive opt-out notification from Gattis.  PECO further avers that Gattis was switched back to PECO effective with the January 2002 meter reading. 



PECO denied that Gattis paid several deposits that have not been returned, but did admit that it is currently holding a deposit in the amount of $374.00 to secure the Complainant’s account.  PECO further averred that Complainant’s service was terminated for non-payment; and, that complainant was asked to pay $589.37 of the balance, a $60.00 reconnection fee and a $374.00 deposit in order to have service restored.



PECO further averred that PUC regulations and PECO’s tariffs allow it to request deposits from customers who have not established credit worthiness; to retain these deposits until customers are credit-worthy; and, that it does not consider Gattis as credit-worthy because at the time of the Answer he had an unpaid balance of $7,733.89.



The Office of Administrative Law Judge undertook Mediation Review of the case from January 11 to 28, 2002.



On February 12, 2002, OALJ issued a notice scheduling an initial telephone hearing to be held on this case on Thursday, March 21, 2002, at 10:00 a.m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On March 6, 2002, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The original date for this hearing was rescheduled at the request of Mr. Gattis who represented that he wanted time to work out a settlement with PECO.  The hearing was rescheduled to be held on May 15, 2002 as an Initial Telephone Hearing.



The hearing took place as rescheduled.  Gattis appeared and represented himself.  PECO appeared and was represented by Shari Gribbin, Esq.  A brief transcript of 21 pages was created.  As it turned out, Gattis had not worked out a settlement with PECO, and in fact had not talked to Ms. Gribbin until the night before the hearing.  

Tr. 2-3



We did not proceed with a formal hearing because the parties agreed to meet on June 6, 2002 to go over the numbers in PECO’s account statement and records that Gattis wanted to find and present from the 1998 bankruptcy of Gattis Home Health Care/Friendship Home Health Care, Inc.  Gattis stated that he thought somehow the debts from this company had gotten transferred to his account.  Tr. 4-5.  The parties agreed to notify the ALJ about the status of the case after the meeting, and by June 30, 2002 to have filed a certificate of satisfaction, a withdrawal of the complaint, or a request to schedule a further hearing.  



As it turned out, no status report , certificate of satisfaction, complaint withdrawal or request for further hearing was filed by June 30, 2002.



On July 19, 2002, the ALJ received from Ms. Gribbin a copy of a letter that was dated June 28, 2002, but that inadvertently had not been sent on that date, which said:

Per your request in continuing the hearing on this matter, I am writing to provide a status update as to the settlement discussions with Mr. Gattis.  We had a settlement conference scheduled for Thursday, June 6, 2002 at 10:00 a.m..  Mr. Gattis then called to request that the time be changed due to a conflict in his schedule.  The meeting was then moved to 12:00 p.m., however, Mr. Gattis called that morning to say he would be not able to make it and he would have to call back to re-schedule.  Since that time, I have not heard from Mr. Gattis.  I am attempting to re-schedule, but based on the conversations I had with him prior to the scheduled conference date, I believe it would be best to set this for a hearing.  In the interim, I will attempt to get a settlement conference scheduled and if we are able to resolve the issues, I will notify you immediately.  Thank you for your consideration and assistance with this matter, I apologize for any …

A copy of this letter was sent to “All Parties” which should have included Gattis.



On July 22, 2002, the ALJ sent a letter to Ms. Gribbin and Mr. Gattis in which she said in part:


At this point, Mr. Gattis’ requests and actions appear to be delaying his complaint rather than prosecuting it.


If Mr. Gattis wishes to proceed with his complaint he must file a letter with the Commission within 10 days of the date of this letter requesting another hearing date, and send a copy to me.  If he does not do so, after the 10th day I may dismiss the complaint for lack of prosecution.



The ALJ has not received a copy of a letter requesting another hearing, and as of the time of the preparation of this Initial Decision, the Commission’s files do not show receipt of such a letter sent to it.

Findings of Fact



1.
Fred B. Gattis (Gattis or Customer) is a residential customer of PECO Energy Company (Company or Utility).  According to Commission files, Gattis's address is 24 Jerico Road, Holland, PA 18966.



2.
PECO Energy Company (PECO or Company) is a Pennsylvania corporation providing natural gas and electric service for compensation in Pennsylvania.



3.
PECO averred in its Answer that at that time Gattis’ unpaid balance was $7,773.89.



4.
PECO sent in two sets of exhibits, one for the first scheduled hearing date, and an updated set for the second hearing date.  Counsel for PECO chose not to put the second set into evidence because if a hearing was held after settlement discussions, yet a third set might be required.  Tr. 16, 19



5.
Gattis opined that if he got together with Ms. Gribbin with his records and hers, they would have to be able to work it out, if its O.K. with Ms. Gribbin.  Tr. 17

Gattis stated that since he filed the complaint, he is now getting a bill every month.  Tr. 12-13.



6.
At the hearing, the parties agreed and confirmed that they had a meeting scheduled for June 6, 2002 where Gattis and Ms. Gribbin would go over numbers in PECO’s accounts, and records from a corporate bankruptcy that Gattis opined had produced an erroneous transfer of a large balance to his account.  Tr. 3-4  Counsel for PECO notified the ALJ that the meeting scheduled for June 6,  2002 between Gattis and Ms. Gribbin was not held, and the ALJ has not been notified of any subsequent meeting at which settlement discussions have been held.



7.
The ALJ acceded to the meeting and to not holding the hearing, stating that she would honor Gattis’ preference.  However, she required that by the end of June, i. e., June 30, the parties should file a certificate of satisfaction or a complaint withdrawal, or a request should be made that a hearing be scheduled.  Tr. 17-19



8.
No certificate of satisfaction, withdrawal of complaint or request for a further hearing has been received by the ALJ, nor according to Commission records for this complaint, by the Secretary of the Commission.



9.
By letter dated July 22, 2002, the ALJ notified Gattis and Ms. Gribbin that if Gattis did not request a further hearing on his complaint within 10 days after the date of the letter, that after the 10th day, the ALJ may dismiss his complaint.  Neither the ALJ’s files nor the Commission’s records show any response by Gattis as of the date of preparation of this decision.

Discussion



In previous cases where complainants have filed complaints against PECO and raised issues about being switched to New Power, the ALJ has joined New Power as an indispensable party.  However, here, it does not appear that the New Power issues are central to Gattis’ allegations, but rather that PECO’s accounting, and billing and collection practices are at the heart of his complaint.  Therefore, I concluded that New Power’s participation is not so important to the preparation of a complete record upon which a decision may be properly based that I needed to join them sua sponte.  Moreover, it is not clear that any order emanating from this proceeding would affect NewPower.  I would have considered a motion from either party to join New Power, but none was filed.   I did have the Prehearing Order served on NewPower, as well as on the parties, in order to provide it with notice and opportunity to participate in this proceeding.  New Power did not file an entry of appearance.



The Commission has jurisdiction over PECO’s rendition of service to Gattis.  Under Section 1501 of the Public Utility Code (Code) (relating to Character of service and facilities), PECO must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C. S. §1501.  Service is defined to include “any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities...in the performance of their duties under this part to their patrons, employees, other utilities and the public…”  66 Pa. C. S. §102.  (Emphases added).  These acts include customer service, billing and collection, and termination of service, about which the Commission has issued extensive regulations.  Chapter 56 of Title 52 of the Pa. Code.



The Commission also has jurisdiction to entertain complaints filed against utilities and the power to fix hearings.  66 Pa. C. S. §§701, 703.  Further, the Commission may dismiss a complaint without a hearing under certain circumstances.  Section 703(b) provides as follows:

§703.  Fixing of hearings
*  *   *

   (b)  Notice of hearing. – The commission shall fix the time and place of hearing, within or without this Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.
Emphasis added.



Here, there is no public interest in forcing this complaint to a hearing.  An initial hearing was scheduled on Gattis’ complaint, which was then rescheduled at his request.  When the rescheduled hearing was convened, he did attend, but indicated a preference to meet with PECO to go over the numbers rather than to continue with the hearing.  That preference was honored, but the ALJ directed that a certificate of satisfaction, complaint withdrawal or request for further hearing be filed by the end of the month following.  As it turns out, that meeting was not held, and apparently no meetings have been held between Gattis and PECO to discuss settlement.  Gattis was notified by letter from the ALJ that he must request a further hearing by a date certain or his complaint may be dismissed.  He has not submitted a request for a further hearing, and it is now two months past the deadline.



For all these reasons, the ALJ concludes that Gattis is not interested in prosecuting his complaint, and that it would be a waste of administrative resources to hold a hearing in this case, and that therefore, it would not be in the public interest to hold a hearing on this complaint.  The ALJ concludes that Gattis’ complaint should be dismissed without a hearing.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter and the parties.



2.
Gattis was given notice and opportunity to be heard on his complaint, and has chosen not to proceed.



3.
A hearing on this complaint is not necessary in the public interest, and thus the complaint may be dismissed without a hearing.  66 Pa. C. S. §703(b)

ORDER



THEREFORE, 



IT IS ORDERED:


1.
The complaint of Fred Gattis v. PECO Energy Company, docketed at C-20016606, is hereby dismissed for lack of prosecution, and the file shall be marked closed.








__________________________________







Allison K. Turner








Administrative Law Judge

Date:  September 25, 2002
7
9

