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Procedural History



On April 2, 2001, Valerie Barr (Barr, Complainant or Customer) filed this complaint against the Philadelphia Gas Works (PGW, Company or Respondent).  Barr avers that her bill is incorrect.  She avers that Hurricane Floyd damaged the house in September 1999, and that no one has been living in the home since October 1999, and she believes that her bill should be lower.  The contractor working on the house has not completed the job.  She avers that she can present documents from the insurance company and a signed statement from the contractor.  She goes to the house regularly, and still receives mail there.



She avers that she did not have her gas disconnected because she did not want her pipes to freeze.  She also avers that the thermostat does not turn on the heat, and that the house is cold.  She further avers that the gas bill shows continually higher usage every month, and that this means something is wrong because no one lives there.  She avers that she has been disputing her gas bills for three years, and has requested a hearing before the PGW Commission, and did not receive any reply.



She wants the PUC to remove the incorrect amounts that she is being billed.  She contends that she should only be charged for the gas being connected, and avers that heat and hot water are not being used.



On June 11, 2001, PGW filed its Answer, in which it denies that the bills as rendered are inaccurate.  PGW avers that Barr’s bills are based on actual meter readings, and that a usage analysis shows that usage is consistent although there has been a slight decrease over the past two heating seasons.  Exhibit A to Answer.  



On November 27, 2001, the Commission issued a hearing notice scheduling an Initial In-person Hearing to be held on this case in the Philadelphia State Office Building on Thursday, January 17, 2002, at 10:00 a. m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On December 27, 2001, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was rescheduled several times at the request of counsel for Complainant, but was finally held in-person in the Philadelphia State Office Building on Wednesday, April 17, 2002 at 10:00 a.m.  



Saul H. Segan, Esq. (Segan), appeared and represented Complainant Valerie Barr, who was also present.  Laureto A. Farinas, Esq. (Farinas), appeared and represented PGW.  The parties elected to attempt to negotiate a settlement, and so only a brief transcript of 10 pages was generated.



On April 19, 2002, Farinas sent a letter to Segan summarizing the agreement made at the hearing.



On June 7, 2002, Farinas sent a letter to Segan with a copy of the meter test results attached.  Since the meter was found to be within acceptable limits according to PGW policy, Farinas stated that PGW’s existing offer of settlement remained firm as long as further litigation of this case was avoided.



On July 22, 2002, the ALJ sent a letter to Farinas and Segan stating that if she did not receive within 10 days a copy of a stipulation and settlement/certificate of satisfaction, which had been filed in Harrisburg, she may dismiss the complaint.



The ALJ did not receive a copy of such a filing, and as of the time of the preparation of this decision, the Commission’s records do not show that such a filing was made.

Findings of Fact


1.
The Complainant in this case is Valerie Barr.  The property about which she is complaining is 3856 N. Delhi Street, which is connected to PGW’s system to receive residential gas service.



2.
The Respondent in this case is PGW, which provides natural gas service within the city limits of Philadelphia.



3.
A hearing was held on this complaint on Wednesday, April 17, 2002.  Transcript Cover Page.



4.
No testimony or other evidence was taken because the parties used the time to attempt to negotiate a settlement.  Counsel for Barr summarized an interim settlement for the record.  Tr. 3



5.
The parties agreed to file a stipulation of settlement by the end of June 2002.  Tr. 5-7



6.
On April 19, 2002, Farinas sent a letter to Segan summarizing the agreement made at the hearing.



7.
On June 7, 2002, Farinas sent a letter to Segan with a copy of the meter test results attached.  Since the meter was found to be within acceptable limits according to PGW policy, Farinas stated that PGW’s existing offer of settlement remained firm as long as further litigation of this case was avoided.



8.
On July 22, 2002, the ALJ sent a letter to Farinas and Segan stating that if she did not receive within 10 days a copy of a stipulation and settlement/certificate of satisfaction, which had been filed in Harrisburg, she may dismiss the complaint.



9.
The ALJ did not receive a copy of such a filing, and as of the time of the preparation of this decision, the Commission’s records do not show that such a filing was made.

Discussion


This case raised several very interesting questions about the actual present extent of the Commission’s jurisdiction over PGW.  The legislature passed the Natural ‘Gas Choice and Competition Act, codified at 66 Pa. C. S. §§ 2201-2212, which became effective on July 1, 1999, to provide for the restructuring of the natural gas industry in Pennsylvania.  As part of the restructuring process, the legislature directed the Commission to take jurisdiction over the Philadelphia Gas Works, effective July 2000, although certain preexisting items, such as the tariff, will be allowed to continue in effect until the completion of PGW’s restructuring case, which was filed July 1, 2002.  66 Pa. C. S. § 2212(d), (g)



As of now, PGW’s tariff is still the primary source of authority on its customer relations, but the Commission’s regulations on Residential Service for gas, electric and water utilities found at Chapter 56 of Title 52 of the Pennsylvania Code come into play where PGW’s tariff is silent.  Thus, both the tariff and the regulations must be examined in relation to this case.



The Commission clearly has jurisdiction to hear this complaint because it was filed in April 2001, a full 9 months after the effective date of the legislation that created the Commission’s authority over PGW.  The question is what power can be exercised with regard to events that occurred prior to July 1, 2000.  The Commission’s statute of limitations is 3 years from the date at which liability arose.  66 Pa.C.S. §3314(a).  Other statutes of limitations are codified in Pennsylvania law.



PGW has recently litigated a rate increase request before the Commission.  PUC, et al. v PGW, R-00006042, et seq.  Evidence submitted for the record in that case may provide some relevant background for this case, namely, A Stratified Management and Operations Audit of Philadelphia Gas Works, admitted to the record as Administrative Counsel Exhibit 1 (Admin. Cnsl. 1).  In July 1999, PGW implemented a new Billing Collection and Customer Service (BCCS) computer based program, which the audit report characterizes as “flawed” and “disastrous”, “which resulted in…loss of integrity of customer records, and poor customer service…”  “In the fall of 2000, personnel were still trying to correct over 10,000 customer billing exceptions created by the BCCS conversion.”  Admin. Cnsl. 1 at VIII-1, VIII-14 – VIII-15XI-1, XI-5 – XI-9.  It appears that some of the billing activity in this case took place during this time period.



The beginning of the time period in question is October 1999, and apparently, the disputed bills have continued until the present.  Barr alleges that she has been disputing her bills for three years, but the period from October 1999 to October 2001, would be only two years.  The complaint was filed on April 2, 2001.



The amount in dispute is not specified by either the Complainant or the Respondent.  Barr does not name the amount that she wants removed from the bill, and PGW does not provide the total balance due from Barr.  As the complainant, Barr had the burden of proof to show that her allegations are correct and that she is entitled to the relief she seeks.  In her complaint, she did not state a specific amount of a credit or refund she seeks as relief from PGW.  She would have been expected to do so at hearing.  She would also have been expected to present evidence to show that there was no consumption of natural gas at this location during the period in question.  Utilities can be consumed during repair and construction activities as well as for regular domestic purposes.



In the Prehearing Order, the ALJ recommended that the parties attempt a settlement of this dispute in order to save their time and resources.  She did provide time for settlement discussions in the basic procedures.



The Commission has jurisdiction over PGW’s rendition of service to Barr under Section 1501 of the Public Utility Code (Code) (relating to Character of service and facilities), as well as under 66 Pa. C. S. § 2212(d), (g).  PGW must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C. S. §1501.  Service is defined to include “any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities...in the performance of their duties under this part to their patrons, employees, other utilities and the public…”  66 Pa. C. S. §102.  (Emphases added).  These acts include customer service, billing and collection, and termination of service, about which the Commission has issued extensive regulations.  Chapter 56 of Title 52 of the Pa. Code.



The Commission also has jurisdiction to entertain complaints filed against utilities and the power to fix hearings.  66 Pa. C. S. §§701, 703.  Further, the Commission may dismiss a complaint without a hearing under certain circumstances.  Section 703(b) provides as follows:

§703.  Fixing of hearings
*  *   *

   (b)  Notice of hearing. – The commission shall fix the time and place of hearing, within or without this Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.
Emphasis added.



Here, there is no public interest in forcing this complaint to a hearing.  An initial hearing was scheduled on Barr’s complaint, which was then rescheduled at her counsel’s request.  When the rescheduled hearing was convened, both counsel and complainant did attend, but indicated a preference to discuss settlement with PGW rather than to proceed to litigation.  That preference was honored, and an interim settlement was put on the record.  Tr. 3.  In the interim, Barr agreed to make regular monthly payments to PGW, to cover her current bills and pay $50.00 toward the undisputed past due amount, which at that time was roughly $400.00.  Tr. 4



Upon agreement by the parties, the ALJ held the record open until the end of June.  This was to allow for arranging and performing a meter test, communication of the results to counsel for complainant, and any final negotiations that might be required.  Counsel for Barr asked if it was possible to submit a disposition by stipulation, or whether the ALJ preferred that it be put on the record at a future date?  The ALJ opted for a filing, and directed that a certificate of satisfaction and a stipulation be submitted by the end of June, 2002.  Tr. 6-7.  However, no certificate of satisfaction or stipulation has been filed at this docket.



Counsel for Barr and PGW were notified by letter from the ALJ that they must file a settlement and/or certificate of satisfaction within 10 days of July 22, 2002, or the ALJ may dismiss the complaint.  According to the Commission’s records, no such filing has been made as of the time of preparation of this decision. 



For all these reasons, the ALJ concludes that Barr is no longer seeking to prosecute her complaint, and that it would be a waste of administrative resources to hold a hearing on it, and that therefore, it would not be in the public interest to hold a hearing on this complaint.  The ALJ concludes that Barr’s complaint should be dismissed without a hearing.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter and the parties., 66 Pa. C. S. §§701, 703(g),1501 (relating to Character of service and facilities); 66 Pa. C. S. § 2212(d), (g)



2.
Barr was given notice and opportunity to be heard on her complaint, and has chosen not to proceed.



3.
A hearing on this complaint is not necessary in the public interest, and thus the complaint may be dismissed without a hearing.  66 Pa. C. S. §703(b)

ORDER



THEREFORE, 



IT IS ORDERED:


1.
The complaint of Valerie Barr v. Philadelphia Gas Works, docketed at C-00015261, is hereby dismissed for lack of prosecution, and the file shall be marked closed.


__________________________________

Allison K. Turner


Administrative Law Judge

Date:  September 25, 2002
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