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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of the Office of Consumer Advocate (OCA) filed July 1, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Richard M. Lovenwirth that was issued on June 11, 2002.  Reply Exceptions were filed by Commonwealth Telephone Company (Commonwealth) on July 11, 2002.  Dennis Briggs (Complainant) did not file Exceptions or Reply Exceptions.

History of the Proceeding



On January 12, 2001, the Complainant, filed a Complaint against Commonwealth seeking Extended Area Service (EAS) for his Huntington Mills Exchange.  Specifically, the Complainant sought to expand the local calling area of the Huntington Mills Exchange to include the same exchanges that the subscribers in Commonwealth’s Shickshinny Exchange call for free.



On January 30, 2001, Commonwealth filed an Answer to the Complaint wherein it stated that the Complainant has a free calling area which allows its subscribers to call toll free into the exchanges of Benton, Huntington Mills, Muhlenberg and Shickshinny.  In its Answer, Commonwealth avers that Huntington Mills subscribers may also enlist in an Optional Calling Plan (OCP) which allows them, for a monthly fee, to call at a discounted rate the exchanges of Berwick and Sweet Valley.  Commonwealth also alleged that the Shickshinny telephone subscribers may call toll free the exchanges of Berwick, Huntington Mills, Muhlenburg, Nanticoke, Nuangola, Shickshinny, Wapwallopen and Wilkes-Barre.  During the proceeding the Complainant withdrew his request for EAS to the Nuangola and Wapwallopen Exchanges.  Since the local calling areas of Shickshinny and Huntington Mills include Huntington Mills, Muhlenburg and Shickshinny, this Formal Complaint concerns EAS from Huntinton Mills to Berwick, Nanticoke and Wilkes-Barre. 



On or about March 26, 2001, the OCA filed an intervention and a Motion to Join Verizon Pennsylvania Inc. (Verizon PA) as an additional party in light of the fact that the Berwick, Nanticoke and Wilkes-Barre Exchanges, to which the Complainant seeks EAS, are all included in Verizon PA’s local service territory.   

A Prehearing Conference was convened on March 28, 2001.  At the Prehearing Conference, the following was determined, inter alia:  

(1)
the OCA advised that it would be representing the Complainant in this proceeding  (Tr., p. 12); 

(2)
it was established that the Complainant is seeking one‑way extended area service from Huntington Mills to Berwick, Nanticoke and Wilkes-Barre, and does not seek a boundary change (Tr., p. 13); 

(3)
that because implementation of EAS on the suggested route would result in higher rates for the Huntington Mills subscribers, an EAS subscriber ballot would be necessary (Tr.., p. 14), and the parties will attempt to stipulate, (at least twenty days prior to the hearing), as to which of the said telephone exchanges would require a subscriber ballot (Tr., p. 27); 

(4)
that the parties will attempt to stipulate at least twenty days prior to the hearing concerning which of the telephone exchanges into which extended area service is sought are contiguous to the Huntington Mills telephone exchange or have rate centers that are located within sixteen miles from the rate center of the Huntington Mills Exchange (Tr., p. 27); and 

(5)
that the parties will, at least forty days prior to a hearing, prefile all testimony of expert witnesses.  

On July 27, 2001, the ALJ issued an Interim Order providing for proprietary treatment of certain toll traffic information to be disclosed during the course of this proceeding



On August 7, 2001, two hearings were held at the Huntington Mills Elementary School.  At those hearings, the Complainant and twenty-two other witnesses presented testimony.  An evidentiary hearing was held on November 5, 2001, at the Scranton State Office Building.  The OCA and Commonwealth participated at the hearing.

Discussion

A.
Initial Decision



The ALJ made 132 Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without further comment unless they are expressly, or by necessary implication, modified or rejected by this Opinion and Order.



The ALJ noted that Section 63.74 of the Commission Regulations, 52 Pa. Code §63.74, requires a subscriber poll if a traffic study between contiguous exchanges, or between qualified noncontiguous exchanges, indicates an average monthly calling frequency of 5.5 or more calls per access line (the calling rate) from one exchange to another and where at least 50% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange (the percentage distribution) for an intraLATA route.  (I.D., p. 21).



The ALJ also stated that the instant Complaint concerns discretionary EAS matters
 that are evaluated based on the criteria contained in the Commissions regulations at 52 Pa. Code §63.77, which provides as follows:



1.
The amount of toll charge traffic between the two exchanges.



2.
The cost to the utility of implementing EAS.

3.
The potential increase in local service charges due to implementation of EAS versus the current cost to subscribers for interexchange toll calls.

4.
The demography and the proximity of the exchanges as indicating a community of interest.

5.
The availability of alternatives to EAS.

6. The economic effect on the community if the local service area is not extended.

(I.D., p. 22).



The ALJ evaluated the criteria of Section 63.77 and determined the following:

· With regard to Criterion 1, the ALJ adopted the position of Commonwealth as set forth at pages 11 through 24 of its Main Brief.  Therein, Commonwealth stated that the percent of access lines placing calls from the Huntington Mills Exchange to Berwick was [START PROPRIETARY] [END PROPRIETARY] in 1997 and [START PROPRIETARY] [END PROPRIETARY] in 2001 and average calls per access line from the Huntington Mills Exchange to Berwick routes was [START PROPRIETARY] [END PROPRIETARY] in 1997 and [START PROPRIETARY] [END PROPRIETARY] in 2001.  The ALJ found that the percent of access lines placing calls from the Huntington Mills Exchange to Nanticoke was [START PROPRIETARY] [END PROPRIETARY] in 1997 and [START PROPRIETARY] [END PROPRIETARY] in 2001 and average calls per access line from the Huntington Mills Exchange to Nanticoke routes was [START PROPRIETARY] [END PROPRIETARY]  in 1997 and [START PROPRIETARY] [END PROPRIETARY] in 2001.  The ALJ found that the percent of access lines placing calls from the Huntington Mills Exchange to Wilkes-Barre routes was [START PROPRIETARY] [END PROPRIETARY] in 2001 [the data for 1997 was unavailable] and average calls per access line for the Huntington Mills Exchange to Wilkes-Barre routes in 2001 was [START PROPRIETARY} [END PROPRIETARY] [the data for 1997was unavailable]. 

· With regard to Criterion 2, the ALJ concluded that Commonwealth will experience costs of [START PROPRIETARY] [END PROPRIETARY] if EAS from the Huntington Mills Exchange to the Berwick, Nanticoke and Wilkes‑Barre Exchanges is required as a result of this proceeding. The said costs include the additional facilities required to provide EAS to all three of these exchanges, customer notification, customer balloting and regulatory filings. The ALJ found that the said cost figure includes the amount of [START PROPRIETARY] [END PROPRIETARY] in annual losses in toll revenues to Berwick, and [START PROPRIETARY] [END PROPRIETARY] in annual losses in toll revenues to Berwick, and in losses of annual toll revenue to Nanticoke and Wilkes-Barre in order to implement the EAS  requested by the Complainant. (I.D., p. 19).

· With regard to Criterion 3, the ALJ determined that Customers within the Huntington Mills Exchange will experience an increase in local service rates if EAS is implemented.  The amount of the increase would depend upon which exchange EAS is implemented.  (Finding of Fact No. 128; I.D., p. 19).

· With regard to Criterion 4, the ALJ concluded that the record showed that individual needs, rather than community needs, have been demonstrated throughout this proceeding, and that the Complainants have not met their burden of proving that a community of interest exists between Huntington Mills and Berwick, Nanticoke or Wilkes-Barre.  (I.D., pp. 23-28).

· With regard to Criterion 5, the ALJ concluded that there are sufficient alternatives to EAS available for Huntington Mills Exchange customers that desire to call Berwick, Nanticoke or Wilkes-Barre. The ALJ noted that Commonwealth offers the Huntington Mills Customers an OCP known as “Block of Time” for calling to the Berwick Exchange which allows Huntington Mills customers to call the Berwick Exchange for 30 minutes per month at a monthly fee of $1.75 for residential customers and $2.25 for business customers.   Any time over the 30 minute allowance is billed at a 30% discount.  The ALJ also noted that Huntington Mills Customers could obtain Foreign Exchange (FX) service for the Shickshinny Exchange at a monthly charge of $39.22 for residential customers and $48.09 for business customers.  (I.D., pp. 30-31).

· With regard to Criterion 6, the ALJ concluded that Huntington Mills Exchange customers are not suffering from any great disadvantages caused by the exclusion of Berwick, Nanticoke and Wilkes-Barre from their local calling area. (I.D., pp. 31-32).



Finally, based on his evaluation of the six criteria for discretionary EAS, above, the ALJ recommended that the instant Complaint be dismissed.  As noted previously herein, the ALJ adopted pages 11-24 of Commonwealth’s Main Brief as his own analysis.

B.
Exceptions



We note that any issue or Exception, which we do not specifically address, shall be deemed to have been considered and denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Penn​sylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


1.
Toll Traffic study



We note that the threshold requirements of the Commission’s Regulations at 52 Pa. Code §63.74 are strictly applicable to mandatory EAS cases as opposed to a discretionary EAS case as in the matter before us.  We do not automatically disregard those toll routes with traffic usage less than the mandatory threshold requirements when we consider discretionary EAS cases that arise as a result of a Formal Complaint.



In Lois A. Norton, et al v. Verizon Pennsylvania, Inc., Docket No. C‑00992980, (Order entered March 29, 2002), (Norton), the Commission addressed the issue of traffic volume.  In Norton, the Commission stated as follows:

Although the record does establish the fact that calls have been made by Mt. Gretna customers via other interexchange carriers, pay telephones, cell phones, calling cards, use of an employer’s WATS lines, e-mail or internet service providers, etc., we note that it has become very difficult for ILECs to measure all types of toll traffic within a toll traffic usage study.  This problem was addressed by the Monitoring and Reporting/Subscribership Subcommittee of the Universal Service Task Force in its Report on EAS, and nothing in this Opinion and Order should be construed to dictate what that Subcommittee will eventually determine.  (Footnote omitted).

Nevertheless, we encourage ILECs to attempt to include as much intraLATA and interLATA toll traffic from other IXCs, pay phone toll calls, toll dial-around calling, etc., as possible.  Also, in light of the newly developed methods of circum​venting toll calls, nothing in this Opinion and Order should be construed so as to require Verizon to count traffic usage for the following types of calls in future EAS proceedings: cell phone, calling card, e-mail, or internet service providers.  This, however, does not mean that ALJs are prohibited from acknowledging that these types of calls exist when making a discretionary determination for EAS.

(Norton, p. 30).  



The OCA argues, in its Exceptions, that the Commission’s regulations do not prescribe a calling frequency for Discretionary EAS requests.  The OCA cited Corbett et al. v. The Bell Telephone Company of Pennsylvania (Corbett), for the proposition that the Commission rejected the argument that  “bright line” traffic levels must be met before the Commission could grant discretionary EAS.  (OCA Exc., pp. 4-6).



The OCA alleges that the ALJ concluded that Commonwealth’s toll traffic study is an inaccurate reflection of the toll traffic because not all the customers use Commonwealth as their intraLATA long distance carrier.  The OCA recalculated the toll study performed by Commonwealth in 2001, to include calls by customers who use carriers other than Commonwealth for their intraLATA calls.  



According to the OCA calculation, the percentage of access lines of Commonwealth calling from Huntington Mills to Berwick was [START PROPRIETARY] [END PROPRIETARY] and monthly average calls per access line for Commonwealth and five interexchange carriers (IXC’s) from Huntington Mills to Berwick was [START PROPRIETARY] [END PROPRIETARY]; the percentage of access lines calling from Huntington Mills to Nanticoke was [START PROPRIETARY] [END PROPRIETARY]; and the monthly average calls per access line for Commonwealth and five IXC’s from Huntington Mills to Nanticoke was [START PROPRIETARY] [END PROPRIETARY]; the percentage of access lines calling from Huntington Mills to Wilkes-Barre was [START PROPRIETARY] [END PROPRIETARY] and monthly average calls per access line for Commonwealth and five IXC’s from Huntington Mills to Wilkes-Barre was [START PROPRIETARY] [END PROPRIETARY].  (OCA Exc., p. 8).



The OCA submits that traffic data alone does not accurately represent the needs of the Huntington Mills residents.  The OCA argues that the testimony indicates that many Huntington Mills residents make calls from work, use cellular phones, the internet or toll-free numbers in order to call Berwick, Nanticoke or Wilkes-Barre to avoid a toll charge.  (OCA Exc., pp. 7-10).



The OCA concedes that the call rates between Huntington Mills and the Nanticoke Exchange are lower than between Huntington Mills, Berwick, and Wilkes-Barre. Nanticoke is between the non-contiguous exchanges of Huntington Mills and Wilkes-Barre.  The OCA contends that in order to avoid a “leap-frog” situation, an intervening exchange such as Nanticoke, should be included in a customer polling where a community of interest has been shown between two non-contiguous exchanges such as Huntington Mills, and Wilkes-Barre that are adjacent to the intervening exchange (Nanticoke).



The OCA cites Vincent P. Golden and Tammy Warner v. Bell Atlantic-Pennsylvania (Golden) for the proposition that to disallow discretionary EAS to all noncontiguous exchanges when the intervening exchanges do not qualify for EAS, . . .would prohibit the implementation of EAS to the noncontiguous exchange even when it is shown that there exists a strong community of interest between the calling exchange and the affected noncontiguous exchange.  (OCA Exc., p. 12).



Commonwealth rejoins that the criterion set forth at 52 Pa. Code §63.77 does not specifically indicate that the calling frequencies required by 52 Pa. Code §63.74, must be met to establish a right to discretionary EAS and the calling thresholds must at least be taken into account when the Commission exercises its discretion in an EAS matter.  Commonwealth argues that in Norton, supra, the Commission found that in light of the fact that the usage from the Mt. Gretna Exchange was close to the threshold standards for mandatory EAS, the ALJ in that  case then appropriately considered the Commission’s community of interest standards and used her discretionary judgement in making her recommendation to impose EAS.



Commonwealth continues that even if the OCA’s recalculated data is used to determine whether implementation of EAS is appropriate in the matter before us, the data does not meet the “close to” standard articulated in Norton, supra.  According to Commonwealth, the weighted toll traffic data as recomputed to remove those customers receiving intraLATA toll service from any carrier other than Verizon PA shows that [START PROPRIETARY] [END PROPRIETARY] of the customers in the Mt. Gretna Exchange made at least one call to the Hershey Exchange, and the average number of calls per month from Mt. Gretna to Hershey was [START PROPRIETARY] [END PROPRIETARY].  Commonwealth points out that the calling percentage in Norton was only [START PROPRIETARY] [END PROPRIETARY] below the threshold percentage of 52 Pa. Code §63.74; and that the monthly average calling exceeded the threshold of 52 Pa. Code §63.74. (Commonwealth R.Exc., pp. 1-4).



Commonwealth acknowledges that the Commission has permitted the implementation of EAS to an intervening exchange even when the call rates to that exchange are lower than the calling frequencies required.  However, Commonwealth maintains that the Complainant has not shown that a community of interest exists between Huntington Mills and Wilkes-Barre.  Accordingly, Commonwealth contends that EAS to the Nanticoke Exchange, as the intervening exchange, is not warranted.



Based upon the foregoing discussion, we agree with Commonwealth that the data does not meet the “close to” standard articulated in Norton, supra.  The regulation at 52 Pa. Code §63.74 calls for a calling frequency of 5.5 calls per access line from one exchange to another and that at least 50% of the access lines have been used for calls between the two exchanges.  We note that none of the OCA’s recalculated figures meet those figures.  In fact, as presented above, it is clear that the figures fall well short of the threshold levels.



In Norton, supra, the number of calls from the Mt. Gretna to Hershey Exchanges actually exceeded the Commission standard, and the percentage of access lines calling [START PROPRIETARY] [END PROPRIETARY] was only slightly below the Commission standard.  Such is not the case in this proceeding. 



Also, it should be noted that the rate center of the Huntington Mills Exchange is less than 16 miles from the rate center of the Berwick and Nanticoke Exchanges; and 19 miles from the rate center of the Wilkes-Barre Exchange.  (OCA M.B., p. 9).  Pursuant to Section 63.72 of the Commission’s regulations, the distance between rate centers should be within 16 miles to be considered a qualifying non-contiguous exchange.  As such, Wilkes-Barre is not a qualifying non-contiguous exchange under our EAS regulations.  



Based upon the foregoing discussion, we shall deny the OCA’s Exceptions, and adopt the finding of the ALJ that the toll traffic does not warrant the imposition of EAS.

2. Cost to the Utility



The OCA argued in its Exceptions that the overall cost to Commonwealth to provide EAS service to the Berwick, Nanticoke and Wilkes-Barre Exchanges is [START PROPRIETARY] [END PROPRIETARY].  The OCA argues that Commonwealth’s claim of [START PROPRIETARY] [END PROPRIETARY] includes lost toll revenues of [START PROPRIETARY] [END PROPRIETARY] to Berwick and [START PROPRIETARY] [END PROPRIETARY] to Nanticoke and Wilkes-Barre, as well as costs for additional facilities, balloting and regulatory filings.  (OCA Exc., p. 21).



The OCA cited Norton, supra for the proposition that lost toll revenues are not one of the criterion that must be reviewed in EAS deliberations.  The OCA opines that a sufficient community of interest exists between the Huntington Mills Exchange and the Berwick, Nanticoke and Wilkes-Barre Exchanges to justify the cost of [START PROPRIETARY] [END PROPRIETARY].



In Norton, supra, Verizon PA raised a similar argument.  Specifically, Verizon PA raised the argument regarding the estimated toll revenue loss of requiring it to implement EAS in one-fourth of its exchanges in Pennsylvania.  In Norton, we stated the following with regard to Verizon’s argument:

We agree with the OCA that Verizon PA’s cumulative estimates of requiring it to implement EAS in multiple cases do not represent evidence properly admitted into the record and cannot be deduced from evidence that has been admitted into the record.  Furthermore, Verizon PA’s argument is not relevant to the instant proceeding.  We also agree with the OCA that consideration of Verizon PA’s lost toll revenues is irrelevant because these revenues are distinct from the Company’s cost of implementing EAS.  Also, lost toll revenue is not one of the criteria that must be reviewed in determining whether EAS should be implemented on a particular route.  As such, we shall deny Verizon PA’s Exceptions on this issue.

(Norton, p. 42).



Consistent with our prior action in Norton, we adopt the Exceptions of the OCA and reject the finding of the ALJ without further comment.


3.
Community of Interest


The OCA excepts to the ALJ’s finding that the community of interest of the Huntington Mills customers does not include Berwick, Nanticoke and Wilkes-Barre. (I.D., pp. 23-29).  In this regard, the OCA asserts that the ALJ erred in his conclusion that the need for EAS was individual and, as such, was not indicative of a community.  



The OCA argues that the Complainant need not provide a showing that a customer must call for a particular service because that service is not available in that customers home calling area.  The OCA continues that the Complainants need only to show that there is an interest in calling the Berwick, Nanticoke and Wilkes-Barre Exchanges.



The OCA continued that in Norton, the Commission clearly held that this reasoning is “irrational” because "it would result in establishing a precedent that an EAS Complainant’s home exchange could never be considered to have a community of interest with an exchange outside of its local calling area when a similar community of interest already exists with an exchange located within the Complainant’s local calling area."  (Norton, pp. 7-38)



In its Reply Exceptions, Commonwealth presented the following information regarding the testimony:

Huntington Mills Exchange customers currently can make local calls to a wide variety and a large number of businesses and organizations in order to conduct their day-to-day activities.  For example, there are 13 attorneys, 10 banks, 26 churches, 18 doctors, 4 dentists, 11 groceries, 5 hospitals and a wide variety of retail outlets and other professional and service organizations within the Huntington Mills local calling area.  CTCo St. 1 at 14-15; CTCo Exhibit No. 3.  Also within the current local calling area, Huntington Mills customers have access to accountants; animal hospitals; appliance dealers; automobile dealers and servicing centers; barbers and beauty salons; bookkeeping services; bus lines; carpet dealers and cleaners; child care centers; chiropractors; a department store; general and specialized building contractors; florists; funeral directors; furniture stores; home improvement centers; insurance agencies; lawn maintenance services; notary publics; optometrists; real estate agents; restaurants; sporting good shops, tire dealers, towing services and veterinarians.  CTCo Exhibit No. 3.  These customers can call the administrative offices and school buildings within their local school district and have access to 911 fire, police and emergency services.  CTCo St. 1 at 15.  The variety and quantity of services summarized above and listed on CTCo Exhibit No. 3 clearly demonstrates that the current local calling area of the Huntington Mills Exchange is both adequate and reasonable and, as indicated in Section 3, below, Complainant and other customer witnesses have shown no compelling reason why the local calling area of this exchange needs to be enlarged to meet their day-to-day needs.

(Commonwealth R.Exc., p. 23).




Upon careful consideration of the evidentiary record, the positions of the Parties, and the ALJ’s proposed resolution of this issue, we reject the ALJ’s finding that a community of interest does not exist between Huntington Mills and Berwick, Nanticoke and Wilkes-Barre.  This should not, however, be interpreted to mean that there exists a strong community of interest such that there is no question that EAS should be implemented.  Rather, based on the record evidence, it is safer to say that there is a developing community of interest to Wilkes-Barre and Berwick but not enough to convince us that EAS should be established from Huntington Mills to Wilkes-Barre and Berwick.



We have previously addressed this issue in Norton, supra.  In Norton, we rejected Verizon PA’s argument that a community of interest argument should only be considered when the Complainant’s exchange does not have adequate local calling to educational institutions, doctors, shopping, restaurants, etc.  In Norton, we labeled this reasoning as irrational because it would result in establishing a precedent that an EAS Complainant’s home exchange could never be considered to have a community of interest with an exchange outside of its local calling area when a similar community of interest already exists with an exchange located within the Complainant’s local calling area.  (Norton, p. 37).  



Also in Norton, we held that the fact that an exchange’s existing local calling area supports toll-free calling to the medical profession, business and educational entities, friends, and families, does not mean that a community of interest cannot exist with an exchange outside the local calling area.  We also found that complainants are not required to prove that they cannot make certain types of calls toll-free. (Norton, p. 38)



Based upon the foregoing discussion we grant the Exceptions of the OCA and reverse the finding of the ALJ on this issue, consistent with the foregoing discussion.


4.
Alternative to EAS


The OCA excepts to the ALJ’s finding that there are reasonable alternatives to EAS along the Huntington Mills to Berwick, Nanticoke and Wilkes-Barre routes sufficient to warrant a denial of EAS. (I.D., p. 30).  The OCA argues that neither the Block of Time OCP or FX service are reasonable alternatives to EAS service.  The OCA alleges that neither the Block of time, nor the FX service offer unlimited calling or a reasonable block of calling time to the Berwick, Nanticoke and Wilkes-Barre Exchanges.  The OCA continues that the Block of Time option is not available for calls to the Nanticoke or Wilkes-Barre routes.  According to the OCA, the volume InterLATA toll plan is available for calls to Nanticoke and Wilkes-Barre, but Commonwealth admits Huntington Mills customers will not receive a savings from this OCP.  (OCA, Exp., p. 32).


The OCA continues that several Huntington Mills customers testified that they have cellular and internet service available to them.  The OCA opines that neither is a reasonable alternative.  According to the OCA, cellular service is either nonexistent or very limited throughout Huntington Mills.  The OCA points out that there is only one internet provider, EPIX, owned by Commonwealth, with a local access number.  



Commonwealth replies that the Commission’s regulations do not require that an OCP offer a specific block of time, or that it be offered at a specific fee to be considered as an alternative to EAS.



Based upon our review of the record we shall adopt the finding of the ALJ that adequate alternatives to EAS exist for calling from Huntington Mills to the Berwick, Nanticoke and Wilkes-Barre Exchanges.  First, we note that Commonwealth offers two OCPs, as well as FX service, and that there are several Competitive toll providers that are providing service in the Huntington Mills Exchange.



Next, our review of the record testimony indicated that five of the customers who testified are using either FX or an OCP; four customers use the internet as a calling alternative; six customers used an alternative local long distance carrier; and, several others used alternatives such as cellular service or calling cards.  Several other customers testified that they did not consider any type of calling alternative.



Based upon the foregoing discussion, we shall deny the Exceptions of the OCA.  We adopt the finding of the ALJ that alternatives to EAS are available.


5.
Economic Effect if EAS Is Not Granted 



The OCA submits that an overview of the testimony reveals that the Huntington Mills customers pay between $5.00 to $229.00 a month for calls to Berwick, Nanticoke and Wilkes-Barre Exchanges. The OCA continues that the cost of calls carried from Huntington Mills to Berwick and Wilkes-Barre is [START PROPRIETARY] [END PROPRIETARY] per year.



Commonwealth addresses the OCA’s argument that customers are paying from $5.00 to $229.00 per month.  Commonwealth contends this represents the expenses of two individual customers, and the expenses of the twenty-one other customers who testified is unknown.  



Similarly, Commonwealth notes that the OCA argues that customers make from 5 to 150 calls per month.  Commonwealth opines that one customer making five calls per month does not justify the imposition of EAS, while a customer making 150 calls per month may be a sufficient justification, but it represents the calling of a single customer in the Huntington Mills Exchange.  Commonwealth continues that the calling patters of the other twenty-two witnesses or the other [START PROPRIETARY] [END PROPRIETARY] customers in the Huntington Mills Exchange is unknown.



Commonwealth maintains that the OCA’s argument does not rise to a level which would support the imposition of EAS service as requested by the Complainant.



Upon review of the positions of the Parties, we conclude that there will not be a negative economic impact on the Huntington Mills.  We reach this conclusion for several reasons.  First, as discussed previously herein, the call frequency for calls Huntington Mills to the Berwick, Nanticoke, and Wilkes-Barre Exchanges is well below the threshold for the imposition of mandatory EAS.  



Next, the ALJ’s Finding of Fact No. 127 wherein the ALJ found that of the twenty-three customers giving testimony, eighteen of them made fewer than twenty calls to the Berwick Exchange and seventeen customers made fewer than twenty calls to the Wilkes-Barre Exchange for the months of April, May and June of 2001.



Based upon the foregoing discussion, we shall deny the exceptions of the OCA and adopt the Finding and Recommendation of the ALJ.

Conclusion



Based upon the evidence of record in this matter, we reach the conclusion that it would not be appropriate to grant the requested EAS service.  Even with the OCA’s recalculation including the volume of five IXC’s, the call volume does not come close enough to the Commission’s threshold to grant mandatory EAS.  Furthermore, despite the determination of a community of interest, the Complainant has not made a showing that adequate alternatives to EAS are not available, nor has the Complainant shown that significant economic harm would result if EAS were not granted.  Accordingly, the Exceptions of the OCA are granted, in part, and denied, in part; THEREFORE,  



IT IS ORDERED:



1.
That the Exceptions filed by the Office of Consumer Advocate, to the Initial Decision of Administrative Law Judge Richard M. Lovenwirth, are granted in part, and denied in part, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Richard M. Lovenwirth is adopted as modified by this Opinion and Order.



3.
That the Formal Complaint of Dennis Briggs filed at Docket No. C‑00014669 is hereby dismissed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 24, 2002

ORDER ENTERED:  October 28, 2002

�	The ALJ uses the term “discretionary EAS” for cases when the minimum threshold requirements for the calling rate and percentage distribution have not been met, and the Commission must decide, based on the criteria set forth at 52 Pa. Code §63.77, whether EAS is warranted. 
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