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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions
 filed by Jolynd Bryant (Complainant) on September 8, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen issued on August 23, 2002, in the above-captioned proceeding.  By way of a Secretarial Letter issued on September 16, 2002, the Exceptions were served on the Respondent and allowed a period of ten days for the filing of Reply Exceptions.  On September 26, 2002, the Respondent filed Reply Exceptions.  

History of the Proceeding



On December 20, 2001, the Complainant filed a Complaint against the Respondent.  The Complainant essentially alleged that she had been overbilled and that she was willing to pay monthly the budget amount plus $15 on the arrearage until the arrearage was paid in full.



On January 30, 2002, the Respondent filed an Answer to the Complaint, averring, among other things, that the Complainant’s account had been billed based on actual usage since August 2000, and that a determination of the Bureau of Consumer Services (BCS) dated November 20, 2001, confirmed that the bill in dispute was correct as rendered.



On June 6, 2002, at 10:00 a.m., the ALJ conducted a Hearing on the Complaint.  The Respondent was represented by counsel.  The Complainant did not appear.  The ALJ delayed the Hearing until 10:40 a.m. to allow for a possible late arrival by the Complainant.  Still, she did not appear.  Therefore, the ALJ conducted the Hearing without her.

In the Initial Decision, ALJ Nguyen recommended, among other things, that the Complainant be dismissed, with prejudice.  The ALJ further recommended that the Complainant be required to pay the budget bill of $150 per month, plus an additional $15 per month toward the arrearage until the arrearage is paid in full.  As mentioned above, the Complainant filed Exceptions to the Initial Decision, to which the Respondent filed Replies.

Discussion



The ALJ made specific Findings of Fact and Conclusions of Law (I.D., pp. 2 and 4, respectively), which are adopted herein by reference, unless modified or reversed, expressly or by necessary implication, by this Opinion and Order.  



As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the Parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).  



The ALJ found that the Complainant did not make any payments pursuant to the BCS’ recommended payment plan under appeal.  As a result, the ALJ recommended that the Complainant be directed to make a lump sum payment in order to become current with the BCS’ decision, consistent with our prior action in Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730 (Order entered December 22, 1995), (Claypool)



In her Exceptions, the Complainant asserts that the reason she failed to appear at the Hearing is that she was told by a "Mr. Rosario", on behalf of the Respondent, not to show up.  The Complainant contends that Mr. Rosario had been calling her residence for two weeks prior to the Hearing.  She returned his calls and left messages on both his landline and cell phones.  She alleges that Mr. Rosario gave her an incorrect cell phone number.  (Exc., pp. 1-3).



In its Replies, the Respondent's counsel, states that he assumes that the Complainant's references in the Exceptions to a "Mr. Rosario" must be referring to him, since he had been handling the Complaint for the Respondent, and had been in contact with the Complainant before the Hearing.  However, counsel denies ever having told the Complainant not to attend the Hearing.  He asserts that he made every effort to reach the Complainant prior to the Hearing, consistent with the Respondent's policy of attempting to discuss settlement.  



Counsel admits that he left several messages prior to the Hearing, including his cell number (215-470-2225).  The number which the Complainant indicated she called in the Exceptions (215-470-2275) was an incorrect number.  Counsel recounts that he did try to contact her the day before the Hearing, but emphatically denies that he instructed her not appear at the Hearing.  For these reasons, the Respondent requests that the Exceptions be denied and the Initial Decision affirmed.  (R.Exc., pp. 1‑2).



In our consideration of these matters, we note that the Complainant has presented no other evidence to corroborate her assertion that the Respondent's counsel, instructed her not to appear at the Hearing.  In the Replies to the Exceptions, Counsel denies giving any such instruction to the Complainant.  Accordingly, we conclude that, based on the record evidence in this proceeding, the billing history and computation of the arrearages presented at PGW Exhibit Nos. 1 and 2 are correct.  



We note that the record in this proceeding establishes that the Complainant has not made any payment since service was established on September 17, 1999.  (Tr., p. 4; PGW Exh. No. 1).  According to PGW Exhibit No. 2 (Bureau of Consumer Services Decision on Informal Complaint No. 0938752, dated November 20, 2001), "the Complainant is responsible for payment of the outstanding balance of $2,653.85..." as of that date.  Ms. Linda Pereira, a customer review officer for the Respondent, testified at the Hearing of June 6, 2002, that the Complainant's outstanding balance as of that date was $4,186.10.  (Tr., p. 4; PGW Exh. No. 1).  



We agree with the ALJ’s recommendation that a lump sum payment pursuant to Claypool should be made.  We will adopt the ALJ’s recom​mendation to uphold the terms of the BCS decision.  In Claypool, supra, we held that a customer is responsible for paying bills during the pendency of the appeal of a BCS decision.  The intent of Claypool is to enforce the BCS’ decision and require the Complainant to satisfy any missed payments pursuant to a BCS’ Decision under appeal. 



Accordingly, we will direct the Respondent to issue a bill to the Complainant, within fifteen days of the date of entry of this Opinion and Order, which represents any arrearage resulting from non-compliance with the BCS’ decision.  The Complainant is to pay that bill within thirty days of the date of issuance.

Conclusion


We have reviewed the record as developed in this proceeding including the ALJ’s Initial Decision, the Exceptions and Replies thereto.  Based on our review, we conclude that the Exceptions of the Complainant are not meritorious and will be denied; THEREFORE,


IT IS ORDERED:
1. That the Exceptions filed by the Complainant, Jolynd Bryant, on September 8, 2002, to the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on August 23, 2002, are denied.

2. That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted consistent with this Opinion and Order.

3. That the Complaint of Jolynd Bryant against Philadelphia Gas Works at Docket No. F‑00938752 is dismissed with prejudice.

4. That the Complainant shall pay monthly the budget bill of $150 and $15 on the arrearage until the arrearage is paid in full.

5. That within fifteen (15) days of entry of the Commission’s Final Order in this case, the Respondent, Philadelphia Gas Works, shall tender a bill to the Complainant in the net total amount due to become current with the payment arrangement contained in the November 20, 2001 determination of the Bureau of Consumer Services at BCS Case No. 0938752.

6. That within thirty (30) days of the date the bill mentioned in the immediately preceding Paragraph above, is issued, the Complainant shall pay to the Respondent the amount of the bill so tendered to her to become current with the payment arrangement contained in the November 20, 2001 determination of the Bureau of Consumer Services.

7. That if the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall the Respondent terminate service to the Complainant except for valid safety or emergency reasons.

8. That if the Complainant fails to adhere to the terms of this Order, the Respondent is authorized to terminate the Complainant’s service under the provisions of 52 Pa. Code Chapter 56.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 5, 2002

ORDER ENTERED:  December 6, 2002




	�	The Exceptions were not served on Philadelphia Gas Works.  
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