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History of the Proceedings


This complaint was filed by Level 3 Communications, LLC (Level 3) on July 12, 2002, along with a petition for interim emergency order.  Marianna & Scenery Hill Telephone Company (MSHT) filed an answer to the petition for emergency order dated July 17, 2002.  A hearing concerning the petition for emergency order was held on July 18, 2002.  Chief Administrative Law Judge Robert A. Christianson denied the petition for emergency relief.  On July 23, 2002, he issued an order certifying his decision to the Commission.  By order adopted and entered on August 8, 2002 at this docket, the Commission granted the petition for emergency relief, subject to certain conditions, and remanded this matter to the Office of Administrative Law Judge for expedited proceedings resulting in a Recommended Decision on the merits of the complaint within 45 days of the entry date of the Commission's order.   The Commission's order also joined Verizon Pennsylvania, Inc. as an indispensable party.  Later, the OALJ obtained the Commission's permission to delay the submission of a Recommended Decision until October 4, 2002.



Also on August 8, 2002, the Commission adopted the motion of Commissioner Kim Pizzingrilli to open an investigation into the use of a telephone practice known as "virtual NXX."  To date, the Commission has not issued an order in the generic investigation.  



On August 12, 2002, Level 3 filed a "Motion for Default Judgment, Or Alternatively Motion for Stay Pending Generic Proceeding."   On August 13, 2002, MSHT filed a "Motion to Accept Late-Filed Answer," as well as an answer and new matter.  On August 22, 2002, MSHT filed an answer to Level's 3's Motion for Default Judgment, Or Alternatively Motion for Stay Pending Generic Proceeding.  By order dated August 26, 2002, I granted MSHT's motion to accept its late-filed answer and denied Level 3's motion for a default order.



On August 21, 2002, I issued a prehearing order establishing a litigation schedule consistent with the Commission's directed schedule in this case.  On August 22, 2002, I issued a corrected prehearing order clarifying one point in the original order.



On August 29, 2002, MSHT filed a motion to compel responses to certain interrogatories.  On September 6, 2002, Level 3 filed an answer to MSHT's motion.  By order dated September 12, 2002, I denied the motion to compel.



A hearing was held as scheduled on September 18, 2002.  Level 3, MSHT and Verizon appeared and presented testimony.  Six witnesses testified at the hearing.  Verizon's witness did not testify, but his testimony, and certain cross-examination exhibits were entered into the record by stipulation.  The record for decision consists of 482 pages of testimony (including the testimony presented at the hearing held on July 23, 2002 concerning the petition for emergency order), eight statements of testimony (some of which include attached exhibits), and 24 exhibits (including those presented at the first hearing).  The parties filed briefs.

Background


Level 3 is authorized to provide competitive local exchange carrier (CLEC) service and competitive access provider (CAP) service in Verizon Pennsylvania Inc.’s (Verizon PA) and Verizon North's (formerly GTE) service area.  Level 3 has obtained appropriate authorizations from the Commission to engage in those activities and has an approved interconnection agreement between itself and Verizon PA.  See Joint Petition of Verizon Pennsylvania, Inc. and Level 3 Communications, LLC, Docket No. A-310633F0002 (Order entered April 23, 2001).   In the Pittsburgh area, Level 3's only telecommunications service consists of transmitting Internet dial-up calls from customers of Internet service providers to those ISPs.  For that service, Level 3 is compensated by the ISPs for whom it provides service.  In connection with that service, Level 3 accepts calls from ISP customers in the Washington, PA rate center served by Verizon PA.    Pursuant to Level 3's interconnection agreement with Verizon, Verizon transports that traffic to Pittsburgh over a trunk dedicated to Level 3 where it hands it off to Level 3 for delivery to the ISPs who are Level 3's customers.  (Tr. 20-21, 32-34).  Level 3 also holds authority from the Commission to operate as an interexchange carrier (IXC) throughout the Commonwealth.  (Tr. -20-21).



MSHT is an incumbent local exchange carrier (ILEC) that serves a territory near Washington, PA.  Marianna has two "rate centers," (one in Marianna and a second in Scenery Hill).  It serves about 2,900 access lines.  (Tr. 141-142).   MSHT offers one-way extended area service (EAS) between its service territory and Washington. (Tr. 145).  That is, an MSHT customer can call Washington as if it were a local call.  Absent the EAS arrangement, such a call would be a toll call.  Because Level 3 offers service from Washington to Pittsburgh, and because MSHT provides EAS service from its service territory to Washington, an MSHT local customers can call toll free to Level 3's ISP customers.  (Tr. 314-315).



The manner in which Level 3 offers service in Washington is an important issue in this case.    Historically, a telephone exchange number has been served by a telephone switch located in that same calling area.  In this case, for example, Verizon maintains a switch in Washington to serve that calling area.  (Verizon St. 1.1 at 6).  Level 3 has no switch, or for that matter, any other facilities, in Washington.  Level 3 instead uses a technique called "Virtual NXX" or "Virtual FX" to render service.  ("NXX" here represents the first three digits of the local phone number, often called the "exchange."  "FX" is the telephone acronym for foreign exchange service.)  (Henceforth, I will refer to virtual NXX service as "VNXX.")   In setting up this service, the CLEC provides information in the local exchange routing guide (LERG
) which tells Verizon and other telephone companies to route the traffic associated with the VNXX number to a switch that is generally located at a significant distance from the local calling area where the VNXX numbers are assigned.  (Verizon St. 1 at 6).  Here, Level 3 has assigned the NXX at issue to the Washington rate center, but Level 3's switch is actually located in Pittsburgh.  Thus, when a customer in Washington dials the number assigned by Level 3, it is delivered to Level 3's switch in Pittsburgh as if it were a local call.  (Tr. 33-34).  This scheme has economic and financial ramifications that are at the heart of this proceeding. 



Before commencing service to Washington, Level 3 did not discuss with MSHT service to MSHT's service territories.  In April 2002, some time after Level 3 began rendering service to Washington, MSHT noticed an increase in its minutes of toll with no corresponding increase in toll revenues.  Upon further investigation, MSHT determined the cause to be Level 3's service to Washington.



At this point, a short digression is necessary to describe why this traffic appears as toll traffic to MSHT.  MSHT provides EAS to Washington over trunks dedicated to only that purpose.  (Tr. 36).  EAS traffic from MSHT to Verizon flows over those trunks.  However, Verizon's switch in Washington is an "end-office" switch, and is incapable of routing calls from MSHT to another carrier, such as Level 3.  (Verizon St. 1.1 at 6).  Consequently, calls from MSHT's customers to Level 3 must go over another route.  That route happens to be MSHT's toll trunk to Pittsburgh, which terminates at a Verizon tandem switch, which can route it to Level 3's Pittsburgh switch.  (Tr. 36).  For that reason, the traffic at issue appears as toll traffic to MSHT.



On or about May 14, 2002, MSHT sent a letter to Level 3 stating that it would only carry the traffic at issue for another thirty days while the parties discussed the establishment of a lawful and mutually satisfactory arrangement.  MSHT also demanded the immediate payment of $41,728.26 in access charges plus interest.  MSHT also demanded the payment of access charges on an ongoing basis.  MSHT stated that absent resolution within 30 days, it would reroute the traffic to Verizon's Washington switch, and "seek resolution by the PA PUC regarding the outstanding access charges."  (Level 3 Ex. 5).  Negotiations were unsuccessful.  This complaint, and Level 3's petition for emergency order followed.



Because it is critical to the jurisdictional issue that appeared in this case at the last hearing, I will describe with specificity the requests for relief in Level 3's complaint and in MSHT's answer to the complaint.   In its complaint, Level 3 requests the following relief:

WHEREFORE, for all the foregoing reasons, Level 3 Communications, LLC respectfully requests the Presiding Officer and Commission to enter an Order which:

1.
Directs Marianna to follow the negotiation, arbitration and adjudication provisions of Section 252 of the Communications Act as adopted by the Commission in its Implementation Orders and prohibits Marianna from re-routing any of the Level 3 traffic in the Washington, PA rate center prior to the entry of a final Commission Order in this matter. The Commission should also direct Marianna to immediately engage in good faith mediation with Level 3 concerning the interconnection and compensation issues concerning the transit of Level 3’s traffic in the Washington, PA rate center;

2.
Determines that Marianna’s demand for originating access charges plus interest from Level 3 is inconsistent with Pennsylvania law and FCC rules on intercarrier compensation for ISP-bound traffic and is illegal and unenforceable;

3.
Determines that Marianna’s threat to interrupt the exchange of traffic between Level 3 and Marianna is in violation of the Telecommunications Act, the Public Utility Code, and the Commission’s Implementation Orders and regulations and is prohibited; and

4.
Grants any additional relief which is just and reasonable under the circumstances.



In its answer, MSHT requested certain affirmative relief.  That relief includes a specific Commission authorization to reroute Level 3's traffic to Verizon's Washington switch; an order to Level 3 to pay MSHT's access charges; an order to Level 3 directing it to return the NXX code that Level 3 is using to provide VNXX service in Washington, and imposing a fine on Level 3 for rendering VNXX service; and, an order directing Level 3 to pay MSHT's attorneys fees.

Discussion



I.
Lack of Jurisdiction.



When Level 3 filed its direct testimony in this case, it became apparent that there was a problem with subject matter jurisdiction over this proceeding.  There, Level 3 stated that, contrary to its testimony in the hearing on the emergency petition, upon further research, Level 3 discovered that all of the calls in question terminate at a modem bank in Baltimore, Maryland.  (Level 3 St. 1 at 22).
  Specifically, when a customer in Marianna uses a computer to call one of Level 3's Washington numbers, the computer's modem will convert the computer's digital signal to an analog signal suitable for transmission over standard phone lines.  Marianna will mix that signal with other calls and transmit it over its trunks to Verizon's switch in Pittsburgh.  Verizon will transmit the call to Level 3's switch in Pittsburgh.  Level 3 will then transmit the call to the modem banks in Baltimore, Maryland.  The modem bank in Baltimore "picks up," or answers, the call of the customer's modem.  The call remains a circuit switched call, handled like any voice call, until it reaches Baltimore.  After the call reaches the modem bank in Baltimore, it is converted to a packet switched call and sent onto the Internet.  (Tr. 223-225, 284-286).   Although Level 3's switch theoretically could handle local calls between two points in the Pittsburgh area, it would require additional equipment to perform that function.  (Tr. 316-318).



At the hearing, I told the parties that I was inclined to think that the traffic in question was interstate in nature, and thus beyond the jurisdiction of the Commission.  I asked them to brief the issue.  They have done so, after a fashion.



Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Commonwealth Ct.. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).  Each of the parties contends that the Commission has jurisdiction over this complaint, for similar reasons.  However, none of the parties has cited any statute, rule, regulation or case precedent in support of its claim.  Moreover, the parties' claims that the Commission has jurisdiction are contradicted by other arguments regarding the merits of their positions.  For example, in its summary of argument, Level 3 argues:

Furthermore, while the Commission can—and should—resolve the traffic classification and interconnection aspects of the dispute, since all of the traffic in question consists of calls to ISPs, the Commission does not have jurisdiction to impose access charges (or to require MSHT to pay terminating compensation) on this traffic.  As Level 3 will show, the FCC has long exempted calls bound for ISPs from its access charge regime and, in fact, in April 2001, asserted exclusive jurisdiction over all aspects of intercarrier compensation for ISP-bound traffic.  Applying those FCC rules requires that Level 3 and MSHT exchange this traffic on a bill-and-keep basis—neither access charges nor reciprocal compensation apply.  The Commission should therefore find that Level 3’s service complies with applicable Commission laws and regulations, adopt Level 3’s proposal for direct interconnection (pending the outcome of the generic proceeding on FX and virtual NXX services), and should prohibit MSHT from imposing subsidy-laden access charges on Level 3.

(Level 3 Brief at 2-3).  Essentially, Level 3 argues here that the Commission has jurisdiction to decide the "traffic classification and interconnection aspects of this dispute" notwithstanding the fact that the FCC has declared traffic such as this to be interstate and thus subject to its jurisdiction.  



Similarly, Verizon contends that the Commission has jurisdiction because Level 3 obtained the numbers that it is using to render this service in its capacity as a CLEC.  (Verizon Brief at 8).  Nevertheless, Verizon contends that the calls being handled by Level 3 are toll calls, and not local calls.  (Verizon Brief at 21-22).  (I will address MSHT's arguments in support of jurisdiction later in this opinion.) 



The best place to start this analysis is with a United States Circuit Court decision reviewing a Federal Communications Commission (FCC) ruling concerning the nature of Internet service.  The FCC in Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, 14 FCC Rcd 3689 (1999) ("First ISP Order") ruled that all calls to ISPs for the purpose of accessing the Internet were interstate calls.  The FCC ruling was appealed to the Court of Appeals for the District of Columbia.  Bell Atl. Tel. Cos. v. FCC, 206 F.3d 1 (D.C. Cir. 2000) ("First ISP Appeal").  The Court, which vacated and remanded the FCC's ruling, opined as follows:


The end-to-end analysis applied by the Commission here is one that it has traditionally used to determine whether a call is within its interstate jurisdiction. Here it used the analysis for quite a different purpose, without explaining why such an extension made sense in terms of the statute or the Commission's own regulations. Because of this gap, we vacate the ruling and remand the case for want of reasoned decisionmaking.

. . . .


The present case took the Commission beyond these traditional telephone service boundaries. The internet is "an international network of interconnected computers that enables millions of people to communicate with one another in 'cyberspace' and to access vast amounts of information from around the world."  Reno v. ACLU, 521 U.S. 844, 844, 138 L. Ed. 2d 874, 117 S. Ct. 2329 (1997).  Unlike the conventional "circuit-switched network," which uses a single

end-to-end path for each transmission, the internet is a "distributed

packet-switched network, which means that information is split up into small chunks or 'packets' that are individually routed through the most efficient path to their destination." In the Matter of Federal-State Joint Board on Universal  Service, 13 FCC Rcd 11501, 11532 (P 64) (1998) ("Universal Service Report").  ISPs are entities that allow their customers access to the internet. Such a customer, an "end user" of the telephone system, will use a computer and modem to place a call to the ISP server in his local calling area. He will usually pay a flat monthly fee to the ISP (above the flat fee already paid to his LEC for use of the local exchange network). The ISP "typically purchases business lines from a LEC, for which it pays a flat monthly fee that allows unlimited incoming

 calls." FCC Ruling, 14 FCC Rcd at 3691 (P 4).


In the ruling now under review, the Commission concluded that § 251(b)(5) does not impose reciprocal compensation requirements on incumbent LECs for ISP-bound traffic. FCC Ruling, 14 FCC Rcd at 3690 (P 1). Faced with the question whether such traffic is "local" for purposes of its regulation limiting § 251(b)(5) reciprocal compensation to local traffic, the Commission used the "end-to-end" analysis that it has traditionally used for jurisdictional purposes to determine whether particular traffic is interstate. Under this method, it has focused on "the end points of the communication and consistently has rejected attempts to divide communications at any intermediate points of switching or exchanges between carriers." FCC Ruling, 14 FCC Rcd at 3695 (P 10). We save for later an analysis of the various FCC precedents on which the Commission purported to rely in choosing this mode of analysis. 

. . . .


Having decided to use the "end-to-end" method, the Commission considered whether ISP-bound traffic is, under this method, in fact interstate. In a conventional "circuit-switched network," the jurisdictional analysis is straightforward: a call is intrastate if, and only if, it originates and terminates in the same state. In a "packet-switched network," the analysis is not so simple, as "an Internet communication does not necessarily have a point of 'termination' in the traditional sense." FCC Ruling, 14 FCC Rcd at 3701-02 (P 18). In a single session an end user may communicate with multiple destination points, either sequentially or simultaneously. Although these destinations are sometimes intrastate, the Commission concluded that "a substantial portion of Internet traffic involves accessing interstate or foreign websites." Id. Thus reciprocal compensation was not due, and the issue of compensation between the two local LECs was left initially to the LECs involved, subject to state commissions' power to order compensation in the "arbitration" proceedings, and, of course to whatever may follow from the Commission's new rulemaking on its own

possible ratesetting.  





*

*

*


The issue at the heart of this case is whether a call to an ISP is local or long-distance. Neither category fits clearly. The Commission has described local calls, on the one hand, as those in which LECs collaborate to complete a call and are compensated for their respective roles in completing the call, and long-distance calls, on the other, as those in which the LECs collaborate with a long-distance carrier, which itself charges the end-user and pays out compensation to the LECs. See Local Competition Order, 11 FCC Rcd at 16013 (P 1034) (1996).

 
Calls to ISPs are not quite local, because there is some communication taking place between the ISP and out-of-state websites. But they are not quite long-distance, because the subsequent communication is not really a continuation, in the conventional sense, of the initial call to the ISP. The Commission's ruling rests squarely on its decision to employ an end-to-end analysis for purposes of determining whether ISP traffic is local. There is no dispute that the Commission has historically been justified in relying on this method when determining whether a particular communication is jurisdictionally  interstate. But it has yet to provide an explanation why this inquiry is relevant to discerning whether a call to an ISP should fit within the local call model of two collaborating LECs or the long-distance model of a long-distance carrier collaborating with two LECs.

. . . .

 
In attacking the Commission's classification of ISP-bound calls as non-local for purposes of reciprocal compensation, MCI WorldCom notes that under 47 CFR § 51.701(b)(1)  "telecommunications traffic" is local if it "originates and terminates within a local service area." But, observes MCI WorldCom, the Commission failed to apply, or even to mention, its definition of "termination," namely "the switching of traffic that is subject to section 251(b)(5) at the terminating carrier's end office switch (or equivalent facility) and delivery of that traffic from that switch to the called party's premises."  Local Competition Order, 11 FCC Rcd at 16015 (P 1040); 47 CFR § 51.701(d). Calls to ISPs appear to fit this definition: the traffic is switched by the LEC whose customer is the ISP and then delivered to the ISP, which is clearly the "called party."

 
In its ruling the Commission avoided this result by analyzing the

communication on an end-to-end basis: "[T]he communications at issue here do not terminate at the ISP's local server ..., but continue to the ultimate destination or destinations." FCC Ruling, 14 FCC Rcd at 3697 (P 12). But the cases it relied on for using this analysis are not on point. Both involved a single continuous communication, originated by an end-user, switched by a long-distance communications carrier, and   eventually delivered to its destination. One,  Teleconnect Co. v. Bell Telephone Co., 10 FCC Rcd 1626 (1995), aff'd sub nom.  Southwestern Bell Tel. Co. v. FCC, 325 U.S. App. D.C. 249, 116 F.3d 593 (D.C. Cir. 1997) ("Teleconnect"), involved an 800 call to a long-distance carrier, which then routed the call to its intended recipient. The other, In the Matter of Petition for Emergency Relief and Declaratory Ruling Filed by the Bell-South Corporation, 7 FCC Rcd 1619 (1992), considered a voice mail service. Part of the service, the forwarding of the call from the intended recipient's location to the voice mail apparatus and service, occurred entirely within the subscriber's state, and thus looked local. Looking "end-to-end," however, the Commission refused to focus on this portion of the call but rather considered the service in its entirety (i.e., originating with the out-of-state caller leaving a message, or the subscriber calling from out-of-state to retrieve messages).  Id. at 1621 (P 12).  (Footnote omitted.) (Emphasis added.)

First ISP Appeal, 206 F. 3d at 3-6.
  Essentially, the Court agreed with the FCC that it is appropriate to apply an "end-to-end" analysis to determine whether a call is interstate or intrastate; the Court ruled, however, that the FCC had not adequately justified application of the end-to-end analysis to the packet switched portion of a dial-up Internet connection.  To put this another way, the Court leaves no doubt that the end-to-end analysis is properly applied to a typical circuit switched phone call.  What is in doubt is whether the end-to-end analysis may be applied to that portion of an Internet "communication" that occurs after the call arrives at the ISP and is sent on to the Internet as a packet switched communication.  Here, when a Marianna customer (or, for that matter, any customer in the Pittsburgh area) calls a Level 3 number for an ISP, the circuit switched call is carried to Baltimore, Maryland, where it is converted to a packet switched Internet communication.  Certainly, if one takes the FCC's view (that was overturned in the First ISP Appeal) that all Internet dial-up calls are interstate, then these calls also must be interstate.  However, even if these calls were not converted to packet switched Internet communications in Baltimore, they would be interstate calls.  The circuit switched part of each call originates in Pennsylvania and terminates in Maryland.  These are interstate calls by any reasonable application of the end-to-end analysis.



None of the parties has mentioned, much less discussed, an end-to-end analysis of these calls.  As previously noted, the parties do not cite, and I am unaware of, any precedent that supports the proposition that the Commission has jurisdiction over these calls because they are dialed with a local number, rather than with a distant area code and a non-local number.  Such an analysis would be inconsistent with an end-to-end analysis.  By the "local number means local call" rationale, all Internet dial-up calls would be local, because they begin with the customer dialing a local number.



If the call is interstate, it is not within the jurisdiction of the Commission to grant the relief requested herein.  Concerning interstate service, the Commission may investigate the interstate service of a public utility within this Commonwealth, and may request relief from the proper federal regulatory body.  66 Pa. C.S. §314.  This proceeding is not a Commission investigation, and the relief sought is not the requesting of relief from the FCC, but rather legally enforceable rulings on the legality of the service and the rates to be charged for it.  Nothing in the Public Utility Code authorizes the Commission to make such an order.



Another provision of the Public Utility Code, 66 Pa. C.S. §104, provides that:

The provisions of this part, except when specifically so provided, shall not apply, or be construed to apply, to commerce. . . among the several states, except insofar as the same may be permitted under the provisions of the Constitution of the United States and acts of Congress.

The parties cite no law, regulation or precedent that would authorize the Commission to act here, and I am aware of none.



Regarding the Commission's oversight of numbering issues, it is the FCC that has primary jurisdiction to resolve numbering issues. 47 U.S.C. §251(e)(1).  A state commission has only that authority delegated to it by the FCC, and the state must exercise that authority consistent with the FCC's rules.  47 C.F.R. 52.9(b).  No party cites any statute, rule or precedent by which the Commission has authority from the FCC to determine the legality of a carrier's use of numbers to render interstate service.  I am aware of no such statute, rule or precedent. 

 

At this point, separate mention must be made of MSHT's arguments in support of jurisdiction, as they go somewhat beyond those made by Level 3 and Verizon.  MSHT states:

The core question is whether Level 3’s traffic is “local” or “interexchange.” It must be one, and cannot be both.

First, the matter of subject matter jurisdiction is appropriately addressed. This matter is properly before the Commission. Unquestionably, the Commission has plenary jurisdiction over both M&SH as a local exchange carrier and Level 3’s claims to be a CLEC. In addition, the

determination of the local calling scope of a local exchange carrier (both incumbent and competitive) is completely within the jurisdiction of a state commission. Citing the FCC Wireline Competition Order (infra) in CC Docket 00-218 at 303 (issued July 17, 2002), counsel for Level 3

strenuously argued in its July 22, 2002 letter to Judge Christianson that, “where an incumbent objects to a CLEC’s use of virtual NXX service, the proper course of action is to file a complaint with the state commission.” 7 Letter at 2. M&SH agrees and notes that Level 3 elected to file the complaint before the Commission. That point is moot however, because, as ordered by the Commission, the traffic was redirected to Pittsburgh (using M&SH toll trunks) on August 28, 2002

after Level 3 deposited into escrow $63,415.74 representing the outstanding access charges owed M&SH.  (Footnote omitted).

(MSHT Brief at 13).



MSHT's first sentence argues that Level 3's service must be either local or interexchange, and cannot be both.  Overlooking the fact that in the First ISP Appeal, 206 F.3d at 5, the Court opined that calls to ISPs do not fit neatly within the previously established categories of local and long distance, this statement begs the true jurisdictional question here of whether the calls are intrastate or interstate.



MSHT's next argues that "the Commission has plenary jurisdiction over both M&SH as a local exchange carrier and Level 3’s claims to be a CLEC."  It is not clear what MSHT means by "plenary jurisdiction," in this context, but the mere fact that both parties are certificated to render intrastate service in Pennsylvania does not give the Commission authority to render legally binding orders regarding their interstate services.



MSHT next argues that "the determination of the local calling scope of a local exchange carrier (both incumbent and competitive) is completely within the jurisdiction of a state commission."  This is nothing more than a non sequitur.  Here, the Commission plainly can determine that the service at issue is not authorized by Level 3's Pennsylvania certificate of public convenience.  Of course, that is the case because the service is not rendered wholly within Pennsylvania.  This statement, while true, does not advance the argument that the Commission has jurisdiction here.

MSHT next appears to argue that because Level 3 filed its complaint with the Commission, the Commission has jurisdiction.  However, Level 3 cannot confer jurisdiction on the Commission by choosing to file its complaint here.  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa. Superior Ct. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 54 Pa. Commonwealth Ct. 53, 420 A.2d 15 (1980).  In plain language, this means that any loser here can appeal the Commission's order claiming lack of jurisdiction notwithstanding the fact that the appellant argued for jurisdiction before the Commission.



Finally, MSHT appears to argue that the Commission has jurisdiction because it has already issued an order on Level 3's emergency petition.  However, the Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Com., 157 Pa. Superior Ct. 595, 43 A.2d 348 (1945).  The Commission's order on the emergency petition was issued under the mistaken impression that the calls at issue were handed to the ISPs in Pittsburgh for conversion to Internet packet switched calls.  That has since been shown not to be the case.  A court order issued without subject matter jurisdiction is void ab initio (i.e., from the beginning).  Vichosky v. Boucher, 162 Pa. Superior Ct. 598, 60 A.2d 381, 1948 Pa. Super. LEXIS 298 (1948).  The proper course of action for the Commission is to vacate its previous order, including termination of the escrow.  The parties can then take their fight to the FCC, the agency that has jurisdiction here.

One final point is worth considering: the Commission obviously cannot order Level 3 to stop rendering an interstate service.  If the Commission did so, it could not enforce its order even by revoking Level 3's Pennsylvania authority.  Level 3 does not need authority from this Commission to carry phone calls from Pittsburgh, or, for that matter, from Marianna, to Baltimore, Maryland. 

II.
The Merits.
Upon reaching my conclusion that the Commission lacks jurisdiction over the calls at issue here, I had considered omitting any discussion of the merits as it would be nothing more than an advisory opinion.  Recognizing, however, that ALJs are expected to discuss all the material issues in a case to assist the Commission in its review, Office of Administrative Law Judge Operating Procedures Manual at ¶6.20A., I will provide a limited discussion of the merits.

A.
The Financial Issues.

First, and foremost, it is important to bear in mind that this case is "about" money, not numbering resources.  For all of the commotion raised by MSHT regarding numbering and VNXX, the case is about the money to be paid by Level 3 to MSHT.  MSHT's witness testified that if Level 3 were to agree to pay MSHT what MSHT is asking for exchange of this traffic, MSHT would stop complaining about the VNXX issues.  (Tr. 480).  This testimony is consistent with the letter sent by MSHT to Level 3 on May 14, 2002.  Although MSHT accused Level 3 of violating Commission directives by using VNXX, MSHT went on to say that if Level 3 wanted to continue rendering this service, MSHT proposed that Level 3 pay MSHT's access charges and purchase trunk facilities from MSHT from Marianna to Pittsburgh.  (Level 3 Ex. 5).  

When one dodges the red herrings thrown by the parties, the financial issue here is a very simple one.  MSHT wants Level 3 to pay its tariffed access charges for exchange of these calls.  To support its claim to access charges, MSHT relies primarily on characterizing the service provided by Level 3 as toll service provided by an interexchange carrier (IXC).  (See generally, MSHT Brief at 26-28).  Those access charges are laden with subsidies that ostensibly support local service.  They are not cost based.  (MSHT Brief at 28).  On the other hand, Level 3 wants to pay MSHT a cost based rate for interconnection.  Level 3 bases its argument on the FCC's ruling in its ISP Remand Order:

In its April 2001 ISP Remand Order the FCC asserted exclusive jurisdiction over compensation issues related to ISP-bound traffic.   In the ISP Remand Order, the FCC ruled that traffic to ISPs was excluded from the reciprocal compensation requirements of Section 251(b)(5) by operation of Section 251(g) of the Act.  The FCC, however, ruled that its decision was prospective only.  Further, under the authority of the FCC to preempt the authority of states over intrastate communications recognized in Louisiana PSC v. FCC, the FCC held that state commissions no longer had jurisdiction to address the issue of intercarrier compensation for ISP-bound traffic.  Thus, going forward, the FCC has sole authority to address all questions relating to intercarrier compen​sation for the exchange of ISP-bound traffic.  This ruling necessarily includes intercarrier compensation in the form of access charges in connection with the exchange of ISP-bound traffic.  (Footnotes omitted).

(Level 3 Brief at 18).  As previously noted in Footnote 3 herein, the ISP Remand Order was remanded, but not vacated, by the Court of Appeals: WorldCom, Inc. v. FCC, 288 F.3d 429, 2002 U.S. App. LEXIS 8542 (D.C. Cir. May 3, 2002).   In denying WorldCom's petition for reconsideration in Petition of Verizon Pennsylvania, Inc. for Resolution of Dispute Pursuant to Abbreviated Dispute Resolution Process, Docket No. A-310752F7000, this Commission, in an order adopted August 29, 2002 (entered August 30, 2002), ruled that because the Court of Appeals remanded but did not vacate the ISP Remand Order, that order remains in effect.  (Slip op. at 6-7).  Since August 29, 2002, nothing has changed to alter the legal status of the ISP Remand Order.



MSHT responds to this argument with another non sequitur.  MSHT vigorously contends that: "The FCC Has Not Preempted Intrastate Access Charges."  (MSHT Brief at 30).  MSHT's claims here that because the ISP Remand Order does not address intrastate access charges, the Commission may require Level 3 to pay access charges on the traffic at issue.  (MSHT Brief at 30-32). MSHT's argument is, of course, totally pointless.  All of the calls here originate at a modem in Pennsylvania and terminate at a modem in Maryland.  They are interstate calls, not intrastate calls.  While the Commission may continue to set intrastate access rates, it has no legal authority to establish rates for interstate services.  



In a similar vein, Verizon cites a case where the FCC required AT&T to pay access charges in connection with an interLATA FX arrangement.  (Verizon Brief at 23-24).  That case also adds nothing to this issue.   The fact that the FCC can establish access rates for interLATA service does not support the proposition that the Commission can establish access rates for interstate service.   Moreover, the case cited by Verizon appears to involve voice services, not Internet access which, according to the ISP Remand Order, is treated differently by the FCC.



The foregoing MSHT and Verizon arguments illustrate a point that seems extremely obvious but that apparently requires discussion.  Because this is interstate service, the FCC, and not the Commission, is authorized to set rates for it.  Level 3 argues that the ISP Remand Order did establish "access" rates for this service (specifically, "bill and keep").  MSHT disagrees, arguing that the ISP Remand Order does not apply to the service rendered by Level 3.  Here is the seemingly obvious point: even if MSHT is correct, the fact that the ISP Remand Order does not set rates for interstate VNXX service does not mean that the Commission can set rates for this service.  If the FCC has not set rates for this service, then it must do so because the service is interstate in nature.  



I agree with Level 3 that the ISP Remand Order holds conclusively that ISP bound traffic is exempt from access charges.  MSHT's claim to the contrary is based on an argument that the ISP Remand Order does not apply where the local dial-up number is in one place and the ISP's modems are in another location that is ordinarily a toll call from the area served by the local number (i.e., VNXX).  MSHT makes two points worth mentioning here.  First, it argues that because the FCC did not mention VNXX service in the ISP Remand Order, that order does not apply to Internet service rendered over a VNXX arrangement.  Second, MSHT argues that:

On the same day that the FCC released its ISP Order, it also issued a Notice of Proposed Rule Making (“NPRM”) on the topic of inter-carrier compensation, which solicited comment on the use of “virtual central office codes” and noted that it “has delegated some of its authority to state public utility commissions in order that they may order [NANPA] to reclaim NXX codes that are not used in accordance with the Central Office Code Assignment Sheet Guidelines.”  (Footnotes omitted).

(MSHT Brief at 32-33).



MSHT's arguments fail for three reasons.  First, and most obviously, the argument that the FCC meant to include in the ISP Remand Order, dial-up Internet calls that are local "calls" but not those that are long distance "calls" is illogical in the extreme.  As previously discussed, the FCC has used an end-to-end analysis to come to its conclusion that all Internet-bound traffic is interstate in nature.  The FCC analyzed a dial-up Internet call as one communication, starting with a traditional circuit switched call and continuing through a packet switched Internet communication.  The FCC reasoned that although the circuit switched call (the call from the customer to the ISP) is usually local, the fact that the customer can, and usually does, "surf" the Internet to a distant point in another state or country is enough to make the entire communication an interstate communication.  It would turn that analysis on its head to conclude, as MSHT would, that if the circuit switched portion of the call is in fact interstate, then the entire communication is not interstate.  Moreover, as previously discussed, here, there is no need to even consider the Internet portion of these communications.  The calls alone are interstate when considered on an end-to-end basis.



Second, the fact that the FCC did not mention VNXX service in the ISP Remand Order does not mean that it is not included in the rule announced therein regarding ISP bound traffic.  I generally agree with Level 3's analysis of this issue.  (Level 3 brief at 18-21).  Further, the fact that the FCC mentioned the VNXX issue in its Notice of Proposed Rulemaking (NPRM) issued the same day militates against MSHT's position, not for it.  Clearly, the FCC was aware of the VNXX issue.  Since the ISP Remand Order by its terms applies to all ISP bound traffic, one can reasonably infer that the FCC intended to include VNXX traffic in the order's coverage.  Had it intended to exclude such traffic, it would have explicitly mentioned it, since it was aware of it. 



The third, and final, reason for rejecting MSHT's argument on this point is somewhat more subtle.  The FCC views ISPs as a subset of enhanced service providers (ESPs).  ESPs have always been exempt from the payment for "interstate access service."  ISP Remand Order at ¶¶55-62.  If an ESP bound call is exempt from interstate access charges, then an ISP bound call must also be, because ISPs are a subset of ESPs.  To put this in concrete terms: the FCC has, in effect, ruled that a voice call from a Marianna customer to an ESP in Baltimore, MD is interstate and is not subject to access charge payments; because the FCC regards ISPs as a subset of ESPs, an ISP bound call from Marianna to Baltimore must also be interstate and exempt from access charges. 



In summary, then, I conclude that the ISP Remand Order prohibits the imposition of access charges on Level 3's traffic here, and mandates a system of bill-and-keep for that traffic.



MSHT's brief contains a short discussion that on first glance seems to support its position:

Moreover, the FCC recently released an order recognizing that, when an interconnecting carrier implements an interconnection arrangement that makes calls by an incumbent’s customers “appear local and involve no toll charges to callers in those areas,” the incumbent may assess appropriate charges (transit and toll access) on the interconnecting carrier.30

______________________________________________________________

30 Mountain Communications, Inc. v. Qwest Communications International, Inc., FCC 02-220, EB-00-MD-017, ¶ 5 (rel. July 25, 2002), aff’g, Mountain Communications, Inc. v. Qwest Communications International, Inc., DA 02-250, Memorandum Opinion and Order, 17 FCC Rcd 2091 (2002).

Perusal of this case reveals that it is clearly inapplicable to the issue here.  The "interconnecting carrier" there is a cellular phone operator, not an ISP.  Moreover, the FCC ruled on the case, not a state commission.  If anything, the case illustrates the fact that the issue here belongs with the FCC, not with this Commission.



Finally, MSHT argues that Level 3 has "violated" MSHT's tariff by rendering its service.  (MSHT Brief at 25-30).  From the context of its argument, MSHT appears to be referring to its intrastate tariff.  This is another non sequitur; because the service here is interstate, MSHT's intrastate tariff has nothing to do with it.   



Before going to the next section, certain observations are in order.  The record, including the transcript and briefs, contains several discussions of policy considerations pertaining to the setting of rates for intercarrier compensation for VNXX services.  These discussions would be pertinent, and of high importance, if the Commission had jurisdiction to set rates in this case.  Because the Commission does not have jurisdiction to set rates here, these discussions, while intellectually interesting, are of no consequence.



The other point is this.  Since the FCC's adoption of the ISP Remand Order, several other states have had an opportunity to consider the issue of whether it applies to ISP bound traffic handled over a VNXX arrangement.  Ohio, Connecticut, Michigan, Texas and Florida all have ruled either that the ISP Remand Order applies to ISP bound traffic handled over a VNXX arrangement, or that the issue is beyond their jurisdiction because the FCC in the ISP Remand Order preempted the state commission's authority to rule on the issue, or both.   (Level 3 Brief at 19-21).  Neither MSHT nor Verizon cites any state decision to the contrary.  While these decisions are not binding on this Commission, they demonstrate that no commission that has considered this issue has resolved it in the manner suggested by MSHT. 

 

B.
The Non-financial Issues.



As previously discussed herein, the key issue here is the financial one.  The evidence (Level 3 Ex. 5 and Tr. 480) strongly suggests that MSHT would not have even brought this situation to the attention of the Commission had Level 3 agreed to MSHT's financial demands. Apparently, the MSHT would care not a whit about the numbering issues if there were not money to be made.  While the MSHT's motive in pursuing these issues does not necessarily mean that the MSHT is wrong as a matter of law or fact, it does mean that its claims should be closely scrutinized.  For example, a broad ruling banning VNXX would be very helpful to all ILECs by eliminating certain types of competition, but it might very well deprive the public of the benefit of a competitive service that is not harmful to the public's interest in a superior telephone system.  



A second point here is that the ILECs have a vested interest in forcing the CLECs to render service in exactly the same fashion that the ILECs render service.  If the CLECs are forced to, in effect, duplicate the ILECs' networks, it will be that much more difficult for the CLECs to offer less expensive or better service than the ILECs.  While such a result might be helpful to the ILECs in limiting the competition, it would also serve to deprive the public of the potential benefits of advanced technology.  It is important to look beyond the historic manner of handling particular issues in the context of a regulated monopoly environment, and analyze those issues in the context of a competitive environment.  The fact that something has always been done in particular fashion does not mean that it should continue to be done that way.



The third point is that each side attempts to further its case by comparing the service at issue with an existing service (e.g., one side argues that Level 3's service is "like" FX service, another side proclaims it to be more akin to 800 service).  In my view, these are interesting arguments, but they should not be given too much weight.  This service, like many new services, is different from the historically available services.  Those historical services arose in the context of regulated monopolies, rather than in a competitive environment.  If all new services must fit into existing service categories, then it seems likely that innovation will be stifled.  A better course is to analyze each new service in terms of what benefits the service offers to customers and what dangers it poses to the maintenance of a superior phone network.



Because most of these issues arise from claims made by MSHT in this case, I will begin by analyzing those claims that continue to be made in MSHT's Brief. 



1.
VNXX Under the MFS II and Focal Decisions.



MSHT argues that VNXX has twice been declared illegal by the Commission, citing to Application of MFS Intelenet of Pennsylvania, Inc., Docket No. A-310203F0002, (Short Form Order entered July 31, 1996) ("MFS II") and Petition Of Focal Communications Corporation Of Pennsylvania For Arbitration Pursuant To Section 251(b) Of The Telecommunications Act Of 1996 To Establish An Interconnection Agreement With Bell Atlantic-Pennsylvania, Inc., Docket No. A-310630F0002, (Order adopted August 17, 2000) ("Focal").  (MSHT Brief at 16-20).  I will not recite in detail all of the arguments on this issue because many are irrelevant.  I will, however, cover what I believe to be the critical ones, including a practical consideration that may not be apparent to a casual reader of the record.



As a preliminary matter, I do not believe that the Commission can fine Level 3 for its use of VNXX here regardless of the correct interpretation of various Commission orders.  The service being rendered by Level 3 through the use of VNXX clearly is interstate in nature.  As previously discussed, the Commission has no jurisdiction over such service.  Nevertheless, I will analyze this issue to a limited extent.



MSHT's citation to the MFS II decision is unavailing.  In MFS II, the Commission required CLECs to adopt the same local calling areas as the ILECs with which they were competing:

After consideration of the position of parties, and considering that NXX codes are a scarce yet critical resource for local exchange competition, the most efficient methods for assigning these codes must be adopted. We agree with and shall adopt MFS’ proposal to use BA-PA’s toll rating points as the basis for assigning NXX codes because it is more efficient than BA-PA’s. However, each CLEC must comply with BA-PA’s local calling areas. It is imperative to avoid customer confusion and to clearly and fairly prescribe the boundaries for the termination of the local call and the occurrence of a transport or termination charge, as opposed to the termination of a toll call in which case an access charge would be assessed.

MFS II, Short Form Order at 19.  Such a rule is anti-competitive because it precludes a CLEC from offering a broader local calling area as an incentive to woo customers away from the ILEC.  Apparently recognizing this fact, the Commission later changed the rule.  In Joint Petition of Bell Atlantic Pennsylvania, Inc., et al., P-00991649 (Order entered September 30, 1999) ("Global Order"), the Commission expressly stated that both ILECs and CLECs can offer local calling areas that differ from existing ILEC local calling areas.   Global Order at 122.  Similarly, in a generic proceeding concerning universal service and extended area service (EAS), the Commission waived one of its EAS regulations for a variety of reasons, including the reason that CLECs "have the option to expand the local calling area."  Report and Recommendation of the Universal Service Task Force, Docket No. I-00940035 29 Pa. Bulletin 1959, 1960 (April 10, 1999) and 29 Pa. Bulletin 3798, 3799, 3800 (July 17, 1999).  Since 1999, the MFS II requirement that CLECs adopt the ILEC calling areas has not existed.  Also, it is important to recognize that Level 3 here is not offering an expanded local calling area in comparison to Verizon's or MSHT's local calling areas.  As previously discussed, Level 3 is offering a service that only allows Internet users to make a toll free Internet-bound call to modems in Baltimore, Maryland.  Level 3's service does not, for instance, allow a customer make a voice call from say Washington, PA to Pittsburgh, PA without paying a toll rate.  Thus, whether a CLEC can offer an expanded local calling area is not even relevant to this inquiry.



The next point of discussion is the Focal decision.  The language that MSHT quotes from this case is as follows:

At the same time, however, we are of the opinion that if the allegations by BA-PA concerning any abuse by Focal in assigning telephone numbers to customers using NXX codes that do not correspond to the rate centers in which the customers’ premises are physically located are true then we admonish Focal to comply with the directives in our MFS II Order and to refrain from this practice. 67  At any rate, it is more appropriate to address the specifics of violation issues in a separate proceeding.

___________________________________

67
 Failure to comply with this directive will be

deemed as a direct violation of this Order and our MFS II

Order and will be subject to Civil Penalties for Violations under

Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301.

(Focal, slip op. at 42-43).  MSHT goes on to argue that Focal prohibits VNXX and is "binding."  (MSHT Brief at 18-20).  MSHT also argues that Level 3 "violated" Focal.  (MSHT Brief at 20).  These arguments display a misconception of the impact on Level 3 of the Focal decision.  Focal was an arbitration case between Focal and Verizon.  There is no indication in the opinion that any other parties participated in the case, or that anyone else had notice and opportunity to participate.  MSHT apparently reads Footnote 67 in the Focal decision as a Commission order enforceable against all Pennsylvania telephone companies.  Such is not the case.  Focal was an adjudication involving only Verizon and Focal.  Such a proceeding, which is quasi-judicial in nature, determines only the personal or property rights or obligations of the parties before the agency in the particular proceeding.  See Insurance Co. of North America v. Commonwealth of Pa., Insurance Dept., 15 Pa. Commonwealth Ct. 462, 327 A.2d 411 (1974).  While the decision is "binding" as to Focal and Verizon, it is not "binding" as to Level 3, but merely precedent.  Under Pennsylvania law, an administrative agency is not bound by the rule of stare decisis, but an agency has an obligation to render consistent opinions, and it should either follow, distinguish or overrule its own precedent.  PECO Energy Co. v. Pa. Public Utility Com., ___  Pa. ___, 791A.2d 1155, 22 & 23 MAP 2001 (March 20, 2002), slip op. at 16;  Standard Fire Insurance Co. v. Insurance Dept., 611 A.2d 356, 359 (1992).  Thus, interpretation of the Focal ruling aside, Level 3 is entitled to argue that Focal should be distinguished or overruled.  



Further, to the extent that Focal purports to establish a binding rule applicable to all telephone companies, that a certain kind of activity will result in the imposition of monetary penalties, it amounts to policy making by adjudication.  One commentator has noted that the Pennsylvania courts have in certain situations declined to permit agencies to make substantive rules of general application in adjudications limited to a small number of  litigants.  Particularly problematic appear to be rules that are penal in nature.  The Choice Between Adjudication And Rulemaking For Developing Administrative Policy In Pennsylvania, 4 Widener J. Pub. L. 373 (1995).  As a practical matter, making general rules in this fashion has a major pitfall.  If the rule annunciated does not correspond closely with the evidence presented in the case, which is likely to be the case in a limited proceeding like the Focal arbitration, the agency may have a broader impact than is intended, or even justified by the evidence.  As previously noted, the ILECs undoubtedly would like a rule banning VNXX in all forms for all purposes.  Such a broad rule might be unnecessarily restrictive.  It seems less likely that the agency would issue an overly broad rule in a generic proceeding where many parties have an opportunity to comment, than in a limited proceeding where only two parties are litigating a specific fact situation.



In my view, there are two questions to ask here.  First, regardless of whether the Commission intended by Footnote 67 in the Focal decision to establish a comprehensive ban on VNXX, should the Commission continue to ban all VNXX service (i.e., assuming that Focal was meant to be such a ban, should it be overruled)?  Second, should the Commission ban Level 3's specific use of VNXX? 



As to the first question, I recommend that the Commission overrule Focal to the extent that it acts as a ban on all VNXX service, and rule that VNXX services will be judged on a case by case basis.  At this time, most states that have considered VNXX issues in depth have permitted the service and regulated the rates and conditions of interconnection pertaining to VNXX.  (See Level 3 Brief at 29-33 and MSHT Brief at 20-22).  A flat ban on VNXX would seem to well out of the regulatory main stream.  



A second more practical consideration also applies here.  Level 3, as part of its defense of its use of VNXX, points to, inter alia, a particular provision in its interconnection agreement with Verizon as being consistent with VNXX.  Level 3 then argues that since the Commission approved the interconnection agreement, it must have acceded to Level 3's use of VNXX.  Level 3 also has identified several other CLECs who have "opted into"  (i.e., adopted) Level 3's interconnection agreement, including the term cited by Level 3 here.  One of those CLECs is Adelphia Business Solutions, the provider of telephone service to the Commonwealth under the state contract.  (Adelphia's agreement was approved by the Commission on August 8, 2002, at A-310923F7000.)  Aside from the merits of Level 3's argument, it would appear prudent to refrain from any broad ban of VNXX service until it can be determined if Adelphia is using VNXX service to render service to the Commonwealth. 



Finally, a flat ban on VNXX might not even accomplish anything concerning Level 3's service here.  If, as I have concluded, Level 3's service is interstate, the Commission cannot impose fines against Level 3 for that service, nor can the Commission order Level 3 to stop that service.  A flat ban then would not stop Level 3, but might very well impact intrastate services that should not be halted.  On August 8, 2002, the Commission voted to open an investigation into VNXX services.  Any broad pronouncements should await the outcome of that proceeding.



Regarding Level 3's specific VNXX service, I also conclude that the Commission should not attempt to halt the service.  If VNXX service is to be reviewed on a case-by-case basis, then it is important to look at the specific service in terms of benefits to consumers weighed against harm to consumers and undue harm to other telephone companies.  Here, the benefit to consumers is to give customers in the Washington and Marianna service territories another competitive choice for toll free Internet connectivity.  MSHT argues the opposite point, that removing Level 3's service will not deprive those customers of all toll free calling to the Internet.  (Tr. 167).  While that may be true, it remains unreasonable to reduce the public's competitive choices unless there is some harm to another valid public interest.



As previously discussed, most of the harm alleged by MSHT involves its claim to access charges on the service.  Also as previously discussed, the Commission is powerless to resolve that issue due to the nature of the service in question.  The question then becomes, should the Commission react to its inability to govern the interconnection rates for the service by banning it?  If the service endangered the financial well-being of MSHT to such an extent that its very existence was threatened, I would answer that question in the affirmative.  I would reach that conclusion simply because without the ILEC, the service would not be useful to anyone.  Nothing in this record even suggests such a dire result.  Although MSHT has made much over the amount of its access charges that it claims to be owed, those numbers do not represent either costs that MSHT has actually incurred, or

even revenue lost from the diversion of services.
  Although MSHT has claimed that Verizon intends to start billing it for this traffic (Tr. 157), at no time has MSHT quantified any amount for that cost.  What MSHT would lose is the opportunity to collect access charges for ISP bound calls.  There is nothing in the record that even suggests that such a loss would jeopardize MSHT's financial health.  The mere fact that MSHT might make less money than it otherwise would if Level 3 were not permitted to offer the service should not be controlling.  If the Commission is going to protect ILECs from any and all financial consequences of competition, it is difficult to discern how the public will benefit from competition.



One last point must be made here.  If the Commission decides that it has jurisdiction here, and that it should allow Level 3 to continue to render this service, then the Commission should also limit this service to ISP bound traffic.  Anything more would require additional evidence concerning financial impact on MSHT beyond that available in this record.



Level 3's service here appears to have created two specific technical problems.  Both flow from the fact that, as previously explained, the traffic now moves over MSHT's toll trunk from Marianna to Pittsburgh.  First, if the traffic were to become too voluminous, it could clog the trunk and thus cause other toll calls to be blocked.  (Tr. 94-95).  Second, in order for an MSHT customer to take advantage of the toll free calling, the customer must be presubscribed to MSHT for intraLATA toll service.  A customer presubscribed to MCI, for example, would not be able to use Level 3's service to make a toll free call.  (Tr. 478-480).  Neither of these situations is reasonable.   However, it appears that both would be resolved if MSHT would simply connect directly with Level 3 for the exchange of this traffic.  Then this traffic could flow over that trunk rather than the toll trunk.  Both parties appear agreeable to doing that (Tr. 40-43, 375-377, Level 3 Ex. 5).  The only remaining issue appears to be whether Level 3 will have to pay access charges or cost based rates for the traffic.  As previously discussed, that issue is beyond the Commission's jurisdiction.



2.
EAS Issues. 


MSHT also argues that Level 3 has violated the Commission's EAS regulations.  MSHT contends that "[a] unilateral attempt to convert toll traffic to local violates the Commission's EAS regulations."  MSHT's argument appears to be that by providing ISP connectivity through VNXX without getting Commission approval for an EAS route, Level 3 violated the regulations at 52 Pa. Code §§63.71-63.77.  (MSHT Brief at 33-36).  This argument is again a non sequitur because the service here is interstate and does not involve EAS under the Commission's regulations.  Nevertheless, there are some issues pertaining to EAS that deserve mention.



Level 3 argues that the Global Order requires Level 3 to honor the EAS route between Marianna and Washington, citing the Global Order at 114-115.  Level 3 argues that its has been doing just that with its VNXX arrangement.  (Level 3 Brief at 41-43).   MSHT disagrees with this analysis (MSHT Brief at 33-36).  However, MSHT appears to concede that if Level 3 were to place a switch of its own in Washington, MSHT would be obligated to deliver EAS traffic to Level 3, just as it does to Verizon.  (Tr. 404-406, 453-454, 462).  In that case, MSHT would not attempt to collect access charges from Level 3.  However, if Level 3 does not place a switch in Washington, but merely offers to exchange traffic at that location through a meet point, MSHT contends that Level 3 is not acting as a local phone company but as an interexchange carrier that must pay access charges.  (Tr. 460-462, 466-469).  As previously mentioned, access charges contain subsidy revenues for the ILECs and are not cost based.  If the Commission were to follow MSHT's line of reasoning here, it appears that to be eligible to exchange EAS traffic without paying access charges, a CLEC would have to have a switch in every ILEC local calling area where there is an EAS route.  That would leave all facilities-based CLECs with three options: purchase and install switches they don't need, use VNXX to honor the EAS routes, but pay subsidy laden access charges to the adjoining ILECs, or, do not offer service where there are EAS routes.  None of these options is likely to lead to expanded facilities based competition in Pennsylvania.  The alternative is to require ILECs to connect to CLECs for the exchange of EAS traffic even if the CLEC uses VNXX to provide the EAS service, and not require the CLEC to either use a local switch or pay access charges to the ILEC.  While this issue need not (and should not) be decided here, it would seem prudent to investigate it in connection with the generic VNXX investigation.



3.
Numbering Resource Issues.


There are two issues here.  MSHT claims that VNXX wastes number blocks, and that Level 3 did not pool numbers when it should have.  (MSHT Brief at 51-54).  Before getting to the merits of these claims, it is important to mention that MSHT lacks standing to bring them.  MSHT is a small rural telephone company.  It serves about 2,800 access lines.  Its subscriber base is static.  (Tr. 462-463).   It has assigned to it a block of 10,000 numbers.  It is not required to have capability for local number portability (LNP) because it is a rural carrier.  (Tr. 469-470).  Clearly, whether Level 3 is using one block of 10,000 numbers or 1,000 such blocks, MSHT suffers no injury from that fact as it neither needs nor could use those numbers.  To have standing, a complainant must have an interest in the subject matter that is direct, immediate and substantial.  Pa. National Gas Association v. T. W. Phillips Gas & Oil Co., 75 Pa. P.U.C. 598, 604 (1991).  Here, MSHT has no interest in the number of numbers used by Level 3 because MSHT has no need for additional numbers, and cannot participate in LNP to use Level 3's excess numbers even if it did need additional numbers.  MSHT has no interest in Level 3's use of numbering resources, much less a substantial one.  Thus, with regard to this issue, we have MSHT pressing a technical issue for which it lacks standing, to advance its private financial interests.  The credibility of MSHT's claims must be viewed in light of those facts.



MSHT argues that VNXX itself wastes numbering resources.  In support of that claim, MSHT cites the testimony of one of its witnesses.  (MSHT Brief at 51, citing MSHT St. 1 at 10).  The gist of this testimony is that VNXX requires its user (Level 3 here) "to acquire blocks of numbers in as many Verizon rate centers as possible" and to use only a few numbers in each of those rate centers.  (MSHT St. No. 1 at 9-10).  Of course, those same statements could be made of any facilities based carrier that is starting to render service over a wide portion of Verizon's service territory.  If the Commission is to adopt a rule that precludes a carrier from obtaining NXX codes in a wide range of rate centers unless it will promise to use a substantial portion of the numbers immediately, it would seem to rule out competitive entry by a facilities based carrier over a wide area.  Again, such a rule might be helpful to the ILECs, but it will not do much to further competition.  While VNXX could be the source of numbering abuses, this record does not explore all of the uses of VNXX or their impacts on numbering resources.



It is also worth considering how MSHT's claim here fits, or does not fit, its claim that a CLEC should have to place a switch in every rate center where it must replicate an ILEC EAS route.  One would expect that for each rate center where the CLEC places a switch, it would require an NXX code.  How this would reduce the number of codes from those used by a VNXX scheme is not obvious.  At minimum, it would be prudent to limit any ruling in this area to the facts of this case, and to avoid broad pronouncements until the conclusion of the generic investigation into VNXX.



MSHT also claims that Level 3 purposely withheld numbers from the number pool prior to August 13, 2002, shortly after the Commission ruled on Level 3's petition for emergency order here. (MSHT Brief at 52-54).  Level 3's response is that its switch network, which involves a technologically advanced network, did not become LNP capable until March 2002.  Level 3 then began to make arrangements to donate 1,000 number blocks to the pool in Pennsylvania, and did so in August 2002.  Level 3 argues that until it became LNP capable, it was not required to participate in number pooling.  (Level 3 Brief at 34-36).   Clearly, Level 3 is now using 1,000 number blocks.  (Level 3 ST. No. 3 at 6-9).  MSHT counters that Level 3 could have pooled numbers sooner without being LNP capable by using a different scheme.  (MSHT Brief at 53-54).   MSHT's claim that Level 3 should have undertaken pooling despite the fact that its switch network was not LNP capable is not persuasive.  I conclude that level 3 is correct when it argues that it began its participation in number pooling as soon as practicable, considering its unique switch network.  Moreover, even if Level 3 could have pooled numbers at an earlier date, that does not establish that VNXX will lead, inexorably, to number hoarding.  Considering MSHT's lack of any actual injury from Level 3's numbering practices, I conclude that this is simply a red herring issue by which MSHT is attempting to further its financial and competitive interests here.



Level 3 argues that its use of VNXX imposes no unique demands on numbering resources.  (Level 3 Brief at 36-38).  Level 3 also argues that its use of NXX codes to render VNXX service is consistent with the North American Numbering Plan Administrator's (NANPA) Central Office Code Assignment Guidelines ("CO Guidelines").  (Level 3 Brief at 38-40).  With these two arguments, I agree.  Level 3 further argues that the Commission's authority over numbering resources, as delegated to it by the FCC, is limited to reclaiming numbers that are not assigned within the time limits set forth in the CO Guidelines.  (Level 3 Brief at 40-41).  With this last argument I also agree.  As previously noted, the FCC has primary jurisdiction in this area.  Level 3 accordingly requests the Commission to lift its ban on the assignment by Level 3 of numbers for VNXX service.  (Level 3 Brief at 34).  On this issue I agree with Level 3.  Most importantly, this is interstate service over which the Commission lacks jurisdiction; the parties have cited no law, regulation, precedent or FCC order which authorizes the Commission to regulate number assignment for interstate service.  I am aware of none.



4.
Legal Fees.



MSHT also asks the Commission to direct Level 3 to reimburse MSHT for its legal costs in this case, regardless of whether the Commission rules in its favor or Level 3's favor.  MSHT argues that: 

Therefore, Level 3 should be held responsible for the extraordinary expenses associated with M&SH defending not only its own network, but the Public Switched Telephone Network as a whole, and the Commission’s clear and established policies.

“If Level 3 is permitted to walk away from this proceeding without compensating M&SH for its associated expenses, then M&SH ratepayers will ultimately bear the cost of defending M&SH itself against this incursion by Level 3 on M&SH’s toll trunks.” M&SH St. 1 at 19.

(MSHT Brief at 56-57).  Level 3 responds that the Commission lacks the authority to award legal fees. (Level 3 Brief at 47).



MSHT cites no law, regulation, or precedent to support its claim for legal fees.  Level 3 correctly argues that the Commission lacks authority to make such an award.  Moreover, MSHT's request is meritless as a matter of fact.  



What MSHT characterizes as its defense of the Public Switched Telephone Network may be just as easily viewed as MSHT's decision to raise dubious technical issues to further its financial demands on Level 3.  As previously discussed, MSHT would drop its complaint about VNXX if Level 3 capitulated to its financial demands.  In at least one case (the claim that VNXX implies a waste of numbering resources), MSHT cannot even demonstrate harm in fact, and thus lacks standing to raise the issue.  In essence, MSHT asks to have Level 3 pay for MSHT's use of red herrings.  



MSHT's warning that if Level 3 is not made to pay its legal expenses, MSHT's ratepayers will have to pay them, requires discussion.  MSHT is a "rate of return" telephone company.  (Tr. 259).  As such, its rates continue to be subject to Commission review under traditional rate of return principles.  Between rate cases, MSHT's rates are fixed.  MSHT cannot raise its rates to cover its legal fees here.  Nevertheless, MSHT's ratepayers will undoubtedly pay for its legal expenses here, just as they pay for MSHT's other expenses, such as electricity, salaries, etc.  Since MSHT's revenue comes, ultimately, from its ratepayers, they pay for all of the company's expenses.  On the other hand, MSHT's warning implies that its ratepayers will somehow benefit if Level 3 is made to pay for MSHT's legal expenses.  However, in truth, MSHT's stockholders would benefit from Level 3 paying MSHT's legal expenses, because those expenses, having been paid by Level 3, would not be paid from MSHT's revenue, which, in turn, will add to MSHT's profit.  MSHT's stockholders, not its ratepayers, benefit from the company's profit. 



Finally, MSHT could have substantially reduced its legal fees by simply filing a motion to dismiss after it learned that Level 3's service was interstate in nature.  MSHT's decision to continue litigating this case after learning that the traffic was likely beyond the Commission's jurisdiction was its own, presumably made with advice from its counsel.  MSHT should not be heard to complain about a natural consequence of its own legal strategy. 



5.
Interconnection Between Level 3 and MSHT.

 

Level 3 requests that MSHT be directed to interconnect with Level 3 for the exchange of this traffic at cost based rates in accordance with one of Level 3's proposals to MSHT, and to maintain the status quo until that occurs (i.e., Level 3 does not want MSHT to again reroute the traffic in such a manner that it will be blocked).  In so arguing, Level 3 cites to the Sections 251 and 252 of the Telecommunications Act of 1996 ("TA 96").  (Level 3 Brief at 41-46).  MSHT responds that Sections 251 and 252 apply to interconnection for the provision of local service only, and what Level 3 is providing here is not local service.  (MSHT Brief at 49-50).  



MSHT's argument is not quite accurate.  Section 252(c)(2)(A) of TA 96 requires all ILECs to interconnect for the "transmission and routing of telephone exchange service and exchange access."  Exchange access is defined as access for the purpose of making toll calls.  47 U.S.C. §153 (40) (definition of "exchange access").   By contrast, "Telephone exchange service" is defined as:  

(A) service within a telephone exchange, or within a connected system of telephone exchanges within the same exchange area operated to furnish to subscribers intercommunicating service of the character ordinarily furnished by a single exchange, and which is covered by the exchange service charge, or (B) comparable service provided through a system of switches, transmission equipment, or other facilities (or combination thereof) by which a subscriber can originate and terminate a telecommunications service.

 47 U.S.C. § 153(47).  Thus, pursuant to Sections 251 and 252, MSHT can be directed to interconnect with Level 3 for either of the foregoing purposes.  Nevertheless, MSHT wins this issue because an FCC regulation provides that a carrier that requests interconnection solely for the purpose of originating or terminating interexchange traffic on an ILEC's network, and not for the purpose of providing to others telephone exchange service or exchange access service, or both, is not entitled to receive interconnection pursuant to Section 251(c)(2).  47 C.F.R. §51.305 (b).  Here, Level 3 seeks to interconnect with MSHT for the sole purpose of originating interexchange (Marianna to Baltimore, Maryland) calls.  Level 3 cannot rely on Section 251(c).

Summary


Because Level 3's service here is interstate in nature, and thus beyond the Commission's jurisdiction, I recommend that the Commission dismiss this complaint and vacate its order adopted and entered on August 8, 2002 at this docket.

Recommended Order

(Subject to Commission Approval)



THEREFORE, IT IS RECOMMEDED:



1.
That the complaint of Level 3 Communications LLC v. Marianna and Scenery Hill Telephone Company at Docket No. C-20028114 is dismissed for lack of subject matter jurisdiction.



2.
That the Commission order adopted and entered on August 8, 2002 at this docket is vacated.

Date:    October 3, 2002     




_________________________
MICHAEL C. SCHNIERLE

Administrative Law Judge

� 	Generally speaking, the LERG is a telephone industry database which is used by telephone companies to program their switches to send telephone calls to their proper destinations.


� 	Although the location of the modem banks is labeled proprietary in Level 3 St. 1, at the hearing it was determined that the general location of Baltimore need not be made proprietary.  (Tr. 276). 


� 	The FCC later issued its order on remand, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd 9151 (April 27, 2001) ("ISP Remand Order").   This order was remanded, but not vacated, by the Court of Appeals: WorldCom, Inc. v. FCC, 288 F.3d 429, 2002 U.S. App. LEXIS 8542 (D.C. Cir. May 3, 2002).  These rulings do not alter the jurisdictional analysis here.


� 	At one point I asked MSHT's witness to explain how much MSHT was "out-of-pocket" as a result of Level 3's service, without reference to access charges.  She responded that she could not answer the question without addressing access.  (Tr. 461-462).  I take the witness'  "inability" to answer the question as an admission that the answer would be unfavorable to MSHT's position.  Without knowing what MSHT's actual costs are, as opposed to its access charges, it is impossible to conclude that MSHT is financially endangered by Level 3's service.


� 	Interestingly, if these were intrastate services, there is no question that the Commission could order MSHT to interconnect with Level 3.  The Commission has such power under the §2904 of the Public Utility Code, separate and apart from TA 96. 
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