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Procedural History



On February 19, 2002, Sabrina C. Handy-King (Handy-King, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO, Company or Utility).  She states that she cannot pay the required $120.00 a month and would like to arrange a lower amount.



PECO filed a timely answer denying that Customer is unable to pay her electric bill, and seeking strict proof thereof at hearing.  PECO averred that Customer's outstanding balance was then $997.92, and, that Customer's average monthly bill was $62.00 and the calculated budget was $80.00.



PECO also averred that a decision of the Bureau of Consumer Services (BCS) on or about January 11, 2002, required Handy-King to pay PECO a special budget amount of $120.00, based on a regular budget amount of $80.00, plus a regular payment of $40.00 on arrearages, beginning in February 2002. A copy of this decision was attached to the Answer as PECO Exhibit # 1.



PECO requested that an Interim Payment Order be issued.  However, the Commission’s Computerized Docketing System does not show that one has been issued.



On May 16, 2002, a telephone hearing notice was issued scheduling an initial telephone hearing on this case for Wednesday, July 17, 2002 at 10:00 a. m.  The case was assigned to ALJ Turner for hearing and initial decision.



On July 10, 2002, the ALJ served an Interim Payment & Procedures Order establishing procedures to be followed before and during the hearing, and directing Handy-King to pay according to the BCS decision, and directing her to make a lump sum payment to cover any payments she had not made in compliance with the decision.



The hearing was held as scheduled.  Handy-King appeared and represented herself.  She testified, and submitted her Monthly Budget Information sheet as an exhibit, which was admitted to the record as Handy-King 1.  Henri P. Marcial, Esq., appeared and represented PECO.  He called one witness, Teresa Ferrier, who sponsored PECO Exhibit 1 (account statement) and PECO Exhibit 2 (BCS decision) which were admitted to the record.  The hearing was tape recorded rather than transcribed.

Findings of Fact


1.
The respondent is PECO Energy Company, a corporation that provides electric and natural gas service for compensation in Pennsylvania.



2.
The Complainant is Sabrina C. Handy-King, whose address according to Commission records is 6901Valley Avenue, Apt. L-5, Philadelphia, PA 19128.  She is a residential customer of PECO.  PECO 1 at 5 (Rate R)



3.
On January 11, 2002, the Bureau of Consumer Services (BCS) issued a decision on informal complaint at BCS # 1054875 directing that beginning in February 2002, Handy-King should pay PECO $120.00 a month based on a regular budget amount of $80.00 plus a regular payment on arrears of $40.00.



4.
Up to the time of the hearing, Handy-King had not been paying this amount in full.



5.
At the hearing, PECO sought a catch-up amount of $302.05 because Handy-King had made payments of $297.95 against a total compliance amount due of $600.00.



6.
Handy-King’s family consists of herself and one child, aged twelve (12).  She lives in a condominium unit that is all on one floor, and has 2 bedrooms, a living room, a kitchen, and a bath.



7.
She listed the following as electric consuming appliances:  Refrigerator, TV, VCR, Microwave, Fish Tank, Central Air.  Because she is a resident of the City of Philadelphia, Handy-King does not take natural gas service from PECO.  City residents are served by PGW.  She said her heat was gas, and probably her hot water also.  



8.
Handy-King has been found to have income higher than the ceiling level for programs such as LIHEAP.  She is also over-income for PECO’s CAP Rate program.



9.
Handy-King’s total gross monthly income is:
$2,078.40



10.
Handy-King listed the following monthly expenses:





Rent/Mortgage
    $460.00





Electric

        40.00 *

Gas


         60.00 **





Telephone

         60.00 ***





Food


        150.00






TOTAL    $770.00



*
paying current bill



**
on budget; paying current bill plus $25.00; 

past due amount $665.44

***
the Commission only recognizes $25.00 as a legitimate monthly telephone expense.  Young v PECO Energy Co., C-00956970 (1996)



11.
Handy-King’s disposable income according to these figures is:





     $2078.40 - $770.00 = $1308.40
If the income is adjusted for the Commission’s permissible amount for phone expense, it is:



    $2078.40 – $735.00 = $1343.40



12.
The Commission’s Monthly Budget Sheet form does not include all expenses.  Handy-King does have a car, and her car payment is $400.00 a month.  Her car insurance payment is $182.00 a month.



13.
Handy-King’s last payment to PECO was made on July 10, 2002 in the amount of $32.86.



14.
Handy-King’s over-due balance at the time of the hearing was $990.44.



15.
Under the BCS decision, Handy-King should have paid PECO $600.00 since February 2002 to be in compliance.  She had paid $297.95, leaving the catch up amount of $302.05.



16.
Neither Handy-King nor her child have health problems that cause extra medical expenses.

DISCUSSION



The Commission’s jurisdiction in such cases is founded on Section 1501 of the Public Utility Code (Code), which provides that:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.…

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. § 1505 (Proper service and facilities established on complaint) for related authority.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code.



As the complainant, Handy-King has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



The general rule regarding the reliability of hearsay evidence in administrative proceedings is: “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.


Disposable Income


We derive a Complainant’s disposable income by subtracting the expenses the Commission considers reasonable and permissible from the gross monthly income.  Handy-King’s total car expense of $580.00 (payment of $400.00 plus insurance of $180.00) would not be not considered reasonable by the Commission.  Whyel v. Duquesne Light Co., C-00967899 (April 1997) (car payments of $466.00 a month excessive).



Other expenses that are not documented on this record, but are common in many households, and are disallowed by the Commission are: credit card debt; TV cable service, clothing purchases, private school tuition and transportation costs.



The expense figure Handy-King supplied for electricity, i.e., $40.00, was based on her current monthly bill.  Any of the various ways of calculating her disposable income using the figures on the record for her produce an income of at least $1300.00.  This is certainly enough to cover an additional monthly $80.00 of electric expense, and a one-time lump sum payment of $305.00.  If we subtract an additional monthly payment amount to PECO (making the total amount $120.00 - $80.00 + $40.00) from $1343.00, there is still $1263.00 remaining in disposable income.  And if the one-time lump sum of $302.50 is then subtracted, there is still $960.50 of disposable income remaining in that month to pay other bills and cover other living expenses.



Therefore, according to Commission rulings, Handy-King has sufficient disposable income to pay as directed by BCS, and to pay the lump sum catch-up amount.


Changing BCS Amount & Waiving Lump Sum


In order to have the BCS-ordered amount changed, the Complainant must demonstrate that her circumstances have changed since the time of the decision on informal complaint.  Handy-King has not demonstrated any changed circumstances that would justify changing the BCS decision, nor has she shown any basis for waiving the lump sum payment.  Although Handy-King contends that she does not have enough money to pay her electric bills, she is considered by PECO and the Commission to be above poverty level (Level II).  As far as we know, her income was the same, and her basic expenses, such as her condominium cost and food, were basically the same at the time of the hearing as at the time of the decision on informal complaint.



Low income alone is not a basis for waiving a lump sum payment, Downey v. Duquesne Light, C-00968410 (September 1997);  Kreutzer v. Duquesne Light Co., C-00068873 (January 1998).  However, significant compliance would be a sufficient basis, or a change in circumstances.  Fallon v. PECO Energy Co., F-00381973 (December 1998) (75% compliance is sufficient); Blount v. PECO Energy F-00443631 (86% shows substantial compliance); Alston-Hardy v. Duquesne Light Co., C-00981182 (February 1999) (13% is not sufficient); Cassulli and Howard v. The Peoples Natural Gas Co., C-00968351 (August 1997) (change in circumstances could mitigate lump sum).  No change in circumstances has been shown.  



Here, Handy-King’s compliance is about 50% of the amount due ($297.50 paid, $302.50 due).  She made payments in four (4) of the six (6) months.  One payment was $200.00, the rest were current bills.  Four out of six payments would represent 66% compliance, except the amount was low.  Handy-King claims that the amounts she paid were based on statements by PUC staff.  However, since this is hearsay, it would be improper for me to rely on it.  Therefore, I cannot find her in substantial compliance and waive the lump sum payment.


Payments Under the BCS Decision


Handy-King was clearly distressed that she had relied on a statement allegedly made by a PUC employee who answered the “800” number that she only had to pay current bills, and did not have to comply with the BCS decision while appealing it, and yet the ALJ had instructed her to comply with it and to pay a lump sum made up of missed payments.  She felt she had relied on the former statement to her detriment, because she hadn’t paid in compliance with the BCS decision, and now avers that she does not have the money to make a lump sum payment.  She also said that she had called in to the PUC the day before the hearing, and had confirmed that she was only required to pay the current amount, but was told nothing could be done about it now because the case had gone to hearing.



Since these are clearly a hearsay statements, I could not base a finding of fact on them or rely on them as representing a legitimate explanation in reaching my decision.  But, Handy-King’s distress seemed genuine to me.  She was by turns incredulous, angry, and woebegone.  However, the Commission has made its policy very clear to the ALJs, and I assume to all other concerned employees as well:  Complainants must comply with the BCS decision even while they are appealing it.  If a PUC employee did tell her she only had to pay current bills, I believe that this employee was out of line with Commission policy.  Moreover, this person did Handy-King a disservice, because she is indeed now faced with a lump sum she alleges that she cannot make.  On the other hand if the Commission has changed its policy, I will certainly bring my Orders and Initial Decisions into compliance.



The Commission’s regulations regarding Standards and Billing Practices for Residential Utility Service are found at Chapter 56 of Title 52 of the Pennsylvania Code.  These regulations do provide for inability-to-pay complaints, but they also impose “an obligation of good faith, honesty and fair dealing” along with the privileges and duties established.  52 Pa. Code §56.1.  When an informal and then a formal complaint are filed, complainants are obligated to pay the portion of the bill that is not reasonably disputed.  52 Pa. Code §56.181.



With regard to compliance with the BCS decision, under the Commission’s decisions and also under its regulations, customer complainants who go through the informal complaint process and receive a decision must abide by the decision even if they appeal it by filing a formal complaint.  E.g., Claypool v. T. W. Phillips, Z-00248730, Order entered December 22, 1995; 52 Pa.Code §56.181(2).  Formal complainants must pay the amounts as directed in an informal decision while it is being appealed. 



The Commission has made it clear that BCS decisions should only be modified if there is very good reason to do so shown at a hearing.  Handy-King, as the complainant, had the burden of proof to show that her allegations are correct and that she is entitled to the relief she seeks, namely, her requested lesser payment arrangement rather than the BCS-ordered $120.00 a month, and a lump sum catch-up amount.  The Commission has directed that where special regular budget payments have been ordered, customer complainants who have not paid as directed in the BCS decision should be required to make a lump sum payment to cover the payments that should have been made.  Claypool.  In this case, BCS directed Handy-King to make special budget payments in the amount of $120.00.  PECO averred that Complainant had not complied with the decision, as indeed she had not, although her partial payments equaled almost half of the compliance amount.



Since the hearing on this case was not scheduled to be held until some time in the future, and the time period until the Commission entered its Order in this case might have been lengthy, it was appropriate that an Interim Payment Order be issued here.  Therefore, Handy-King was directed to pay according to the BCS decision, and to make a lump sum payment equal to any and all missed payment amounts.


Conclusion


For all the reasons discussed above, I conclude that this complaint should be dismissed.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C. S. §§701, 1501; 52 Pa. Code, Chapter 56



2.
As the Complainant, Handy-King had the burden of proof to establish that her complaint should be sustained and the relief she seeks should be granted.  66 Pa. C. S. §332(a)



3.
Handy-King did not meet her burden of proof.



4.
Handy-King had not fully complied with the BCS decision, therefore a lump sum payment catch-up amount was and is appropriate.  Under Commission case law, there is no basis to waive a lump sum payment.



5.
Because of the amount of Handy-King’s disposable income according to the information she provided and the Commission’s rulings, there is no basis to reduce the monthly amounts BCS directed her to pay.

ORDER


THEREFORE, 



IT IS ORDERED:


1.
The complaint of Sabrina C. Handy-King v. PECO Energy Company, docketed at Z-01054875 is hereby dismissed, and the file shall be marked closed.



2.
Within 15 days of the date the Commission’s Order in this case is entered, PECO shall tender a bill to Handy-King in the net total amount due to become current with the payment arrangement contained in the Bureau of Consumer Services decision dated January 11, 2002, at BCS Case No. 1054875.



3.
Within 45 days of the date the Commission’s Order in this case is entered, Handy-King shall pay to the utility a sum or sums of money equal to the amount of the bill tendered to her in accordance with Paragraph 2 above, so as to thereby become current with the determination of the Commission's Bureau of Consumer Services.



4.
Thereafter, Handy-King shall pay PECO the special budget amount of her calculated budget, at the time of the hearing set at $80.00, plus $40.00, for a total monthly special budget amount of $120.00 (this amount may change when the budget amount is recalculated), until the arrearage is eliminated, at which time she may request to return to paying actual bills.



5.
If Customer does not pay as ordered here, Utility may terminate service to Customer as authorized by Title 52 of the Pennsylvania Code, Chapter 56. The filing of a new formal or informal complaint shall not stay termination carried out according to the Commission's regulations.



6.
As long as Customer pays according to this Order, Utility shall not assess any late charges on the account, and shall not terminate service to Customer except for valid safety and/or health reasons.








__________________________________









Allison K. Turner

Date:
October 4, 2002



Administrative Law Judge

� 	When she received this Order, Handy-King called the ALJ because she was quite upset about the directive to pay according to the BCS decision, and to make a lump sum payment.  She stated that she had been told by a PUC employee to pay only the current bills, that she did not have to pay the BCS amount.  She stated that she could not pay the lump sum amount, or the full BCS amount.  I explained to her that I was carrying out Commission policy as I understood it, and that I did not know why she had been told otherwise.
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