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This Initial Decision dismisses the complaint of Joseph Chechak (Mr. Chechak) against T.W. Phillips Gas & Oil Co. (TWP) for the failure to satisfy the burden of proof.

History of the Proceeding



Mr. Chechak filed his complaint against TWP with the Commission on April 26, 2002, alleging a billing dispute and requesting an adjustment to his account.  TWP’s answer to the complaint was filed on May 23, 2002.  By letter dated July 5, 2002, the Commission informed the parties that the telephonic hearing in this case would be held on August 21, 2002.  I issued a Prehearing Order in this case on July 10, 2002.



The telephonic hearing in this case was held on August 21, 2002.  Mr. Chechak appeared, without an attorney, and testified in support of his complaint.  TWP, represented by an attorney, presented the testimony of one witness and submitted five exhibits.  The record, which was closed by my Order of September 24, 2002, consists of the 28-page transcript of the hearing.

Findings of Fact


1.
The Complainant is Joseph Chechak, whose address is 821 Pittsburgh Road, Butler, PA 16002 (Tr. 8).



2.
The Respondent is T.W. Phillips Gas & Oil Co.



3.
In 1985 the house Mr. Chechak was living in was damaged by a tornado.  Prior to the home being damaged by the tornado, he had gas service at that house (Tr. 8-11).



4.
Mr. Chechak built a new home, next to the one that had been damaged by the tornado, and moved into his new home around January 1, 1990 (Tr. 8-11).



5.
In July of 1999, during the performance of a high bill investigation, a gas leak was discovered at the house that had been damaged by the tornado.  According to that inspection two “shut-off” valves had been removed and pipes had been reinstalled loosely (Tr. 9).



6.
Under TWP supervision, Mr. Chechak had the damaged line removed and plugged “the meter on the outbound going into the tornado house” (Tr. 9).



7.
TWP had previously replaced the gas meter at the tornado-damaged house in 1994.  According to Mr. Chechak, he was not there when the meter was changed, and it is his testimony that this is the only time anyone could have removed the “shut-off” valves, because he personally turned them off when he moved into the new house in 1990 (Tr. 9, 11)



8.
Mr. Chechak testified that there had been two brass shut-off valves at the tornado-damaged house.  One was outside the wall and the other was inside the wall (Tr. 9).



9.
According to Mr. Chechak, TWP is totally responsible for the high bills he has been paying.  It is his belief that TWP took the brass shut-off valves from the tornado-damaged house when it replaced the gas meter (Tr. 24-25, 27-28).



10.
Based on this belief, Mr. Chechak testified that, “as long as I live”, he is never going to pay the “back bill”.  Mr. Chechak is 75 and his wife is 78 (Tr. 10, 27-28).



11.
TWP terminated Mr. Chechak’s gas service in April of 2002 for non-payment of his gas bill.  The unpaid balance on the account, which remained “offline” at the time of the hearing, was $505.12.  The last payment received by TWP from Mr. Chechak was on March 4, 2002 (Tr. 13, 23).



12.
According to TWP, the allegations in Mr. Chechak’s formal complaint are similar to the informal complaint he had previously filed with the Commission’s Bureau of Consumer Services (BCS), at BCS Case No. 0676402, and which had been closed by the BCS in July of 2000 (Tr. 15, 21-22).



13.
TWP did perform a routine replacement of Mr. Chechak’s gas meter in September of 1994.  The gas meter that was removed at that time had been in service at Mr. Chechak’s property since 1981 (Tr. 15-16).



14.
It is normal practice to replace gas meters at 13 to 16 year intervals (Tr. 16).



15.
According to TWP it did not remove any shut off valves at Mr. Chechak’s property during the September 1994 meter change, as it had no reason to remove the valves (Tr. 16).



16.
After the meter change, Mr. Chechak did not make any contact with TWP concerning problems with his bills or his service.  The first indication TWP had there was a problem concerning Mr. Chechak’s bills or service was the high bill complaint he made to TWP in July of 1999 (Tr. 16).



17.
According to TWP, Mr. Chechak informed them that, while checking for leaks, he found a gas leak at the service line to his old house, and that he had shut that off at the meter before TWP’s service personnel arrived on July 12, 1999 (Tr. 17, 19-20).



18.
According to TWP’s investigation, the high bill was the result of the leak in the old service line to the tornado-damaged house.  The service technician sealed Mr. Chechak’s meter, and advised him to have the old service line “cut off and plugged”, and to contact TWP when the work was completed to have his gas service restored (Tr. 17, 19-20).



19.
On July 14, 1999, after being informed by Mr. Chechak that the work had been completed, a TWP service technician went to Mr. Chechak’s property, verified that the work had been completed and restored Mr. Chechak’s gas service at that time (Tr. 18-20).

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a high bill dispute, and requesting an adjustment to his account, it is clear that Mr. Chechak is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



In this proceeding, Mr. Chechak is claiming that TWP has caused his high gas bills by taking two brass shut off valves from his former residence that had been damaged by a tornado in 1985.  His position appears to be based on the following:

a)
When he moved into his new home, near the one damaged by the tornado, he personally turned off the two valves on the line to his former home.  This was around January 1 of 1990.

b)
In July of 1999, when checking his gas line for leaks because of a high gas bill he found that the two valves at his former home had been removed, and the pipes had been loosely connected, causing a gas leak.

c)
According to Mr. Chechak, the only event that occurred along his gas line between January 1, 1990 and July of 1999 was the meter change performed by TWP in 1994.  



Although he was not present at the time of the 1994 meter change, Mr. Chechak is convinced that TWP personnel took his valves at that time.  Thus, he refuses to pay any portion of the balance on his account based on the gas leak, because he believes that was caused by TWP.



In the legal sense, for the purpose of determining whether he has satisfied the burden of proof, Mr. Chechak’s position is based on suspicion.  There are no facts in the evidence in this case which support his position.  As a result, there are not sufficient facts in this record that would support any determination by the Commission that he is entitled to the relief he requested, the removal of the entire unpaid balance from his account.  Accordingly, the complaint must be dismissed for the failure to satisfy the burden of proof.



In dismissing the complaint, no payment plan is being established for Mr. Chechak.  First, because this case is not an appeal from a BCS payment determination on an informal complaint.  Second, because any payment arrangement to be established would require that he make additional monthly payments to fully pay the amount of the balance on his account and Mr. Chechak refuses to do so.  Third, there is no evidence in this record pertaining to Mr. Chechak’s net monthly household income and expenses upon which a payment arrangement could be based.

Conclusions of Law


1.
The parties to and subject matter of his high gas bill complaint proceeding are properly before the Commission.



2.
Mr. Chechak, as the party requesting affirmative relief from the Commission, has the burden of proof.



3.
Mr. Chechak has failed to satisfy the burden of proving that he is not responsible for the high gas bill received in July of 1999.



4.
The complaint should be dismissed for the failure to satisfy the burden of proof.

ORDER


In consideration of the foregoing, IT IS ORDERED THAT:  The complaint of Joseph Chechak against T.W. Phillips Gas & Oil Co., at Docket No. C-20027546, is dismissed for the failure to satisfy the burden of proof.

Dated:  October 7, 2002
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