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STATEMENT OF

COMMISSIONER TERRANCE J. FITZPATRICK

CONCURRING IN PART AND DISSENTING IN PART

The above-referenced matters all involve unprotested applications for certificates of public convenience pursuant to §1103 of the Public Utility Code, 66 Pa. C.S. §1103.  I agree with the actions of the majority on these matters to the extent that they grant the Applications, but I do not agree with these actions to the extent that:

1) the decisions are made via Tentative Orders,

rather than Final Orders;

2) the Tentative Orders will be published

in the Pennsylvania Bulletin; and

3) the public is given an additional ten-day

period to file written comments or to request

an “oral hearing.”

Accordingly, I respectfully dissent in part.


The additional procedures outlined above are being implemented in an attempt to follow the decision of the Commonwealth Court in Chester Water Authority v. PA Public Utility Commission, 2967 C.D. 2001, Opinion and Order filed September 18, 2002.  In this decision, a divided panel of the Court (President Judge Colins dissenting) held that the Commission erred by not holding a hearing and not requiring an applicant to submit evidence before granting a certificate of public convenience.  The Commission has filed a Petition for Reargument and a request for expedited treatment in Commonwealth Court.  In the event that the Court denies this Petition, the Commission will almost surely file a Petition for Allowance of Appeal with the Supreme Court of Pennsylvania.  When the latter Petition is filed, an automatic stay of Commonwealth Court’s decision would take effect pursuant to the Pennsylvania Rules of Appellate Procedure, Rule 1736(b). 


The majority’s decision to implement these generic changes in the Commission’s procedures is based upon the belief that the Commission has no choice but to do so in light of the recent Chester Water Authority decision.  I agree that in the absence of a stay, the Commission has a clear legal duty to follow the Court’s decision as to the facts and parties involved in that case.  However, whether the Commission has an absolute legal duty to apply the Court’s decision to other cases presents a different question—whether the Commission must immediately begin to treat the Court’s decision as a binding precedent under the principle of stare decisis.

The principle of stare decisis is a “principle of policy” rather than “an inexorable command.”  Hohn v. United States, 524 U.S. 236, 259, 118 S. Ct. 1969, 1977, 141 L. Ed. 2d 242 (1998).  The purpose of the principle is to promote stability and protection of property rights so that a principle declared in a judicial decision “…especially by a court of last resort…should be considered as settled and closed to further argument.”  21 C.J.S. Courts §140 (1990).  Also, the Supreme Court of Pennsylvania has stated that:



[T]he policy considerations supporting stare decisis


are less compelling when the issue involves a



question of procedure.  See Hohn v. United States,



524 U.S. 236, 259, 118 S. Ct. 1969, 1977, 141 

L. Ed. 2d 242 (1998) (‘The role of stare decisis…is…

reduced in the case of a procedural rule which does 

not serve as a guide to lawful behavior.’)

Commonwealth v. Persichini, 558 Pa. 449, 737 A.2d 1208, 1212 (1999).


In light of the above principles, it is clear that the Commission is not legally compelled to initiate—on its own motion—generic changes to its procedures during the period that the Chester Water Authority case is before the appellate courts of Pennsylvania.  Caselaw establishes that stare decisis is not “an inexorable command” and that it does not apply with equal force when a procedural rule is involved.
  Moreover, the decision of the majority to initiate generic changes in the Commission’s procedures without awaiting the ultimate resolution of this issue in the appellate courts does not promote stability—one of the policies underlying stare decisis.  To the contrary, the hasty decision to change these procedures creates a risk that the changes will have to be undone in the near future—causing confusion among applicants and the public, and wasting the time and effort of our staff.


In a nutshell, the decision of the majority to change these procedures now is unnecessary and impractical.

Alternatively, assuming arguendo, that the Commission has a legal duty to make sweeping changes to its procedures based upon the Chester Water Authority decision, the changes implemented here do not comport with that decision.  The Tentative Orders give the public the right to file comments or to request an “oral hearing.”  The majority does not define “oral hearing,” but it is my understanding that this hearing is intended to be a perfunctory one in which members of the public can state their views, but is not intended to be a full-blown evidentiary hearing in which the applicant presents its witnesses, cross-examination is permitted, etc.

This type of perfunctory hearing does not comply with the plain language of the Chester Water Authority decision, which chided the Commission for not “taking evidence,” and, more specifically, for not “require[ing] the applicant to submit evidence in support of the application.” (Slip Opinion at pp. 6, 9) This point is also buttressed by the Court’s reliance upon its decision in In Re: Petition of the Board of School Directors of the Hampton Township School District, 688 A.2d 279 (Pa. Cmwlth. 1997).  The Court made clear in the latter case that its concept of a hearing was one in which members of the public had a right to  cross-examine witnesses for the opposing party and to offer evidence in support of their position.  688 A.2d 280, 281.  The “oral hearing” contemplated in the Tentative Order does not meet these requirements.

In summary, I dissent in part because the generic changes in the Commission’s procedures reflected in these orders are unnecessary and impractical.  Alternatively, assuming arguendo that the Commission is legally obligated to alter its procedures immediately, I do not believe that the procedure in these orders follows the Chester Water Authority decision.

DATE:  October 10, 2002


_________________________







TERRANCE J. FITZPATRICK







COMMISSIONER

�   I recognize that in the normal case, the Commission would treat a Commonwealth Court decision as precedent while it remains subject to review in the appellate courts.  I have voted to follow a Commonwealth Court decision in this situation even though I disagreed with the manner in which the Court resolved an issue.  Petition of Pike County Power and Light Co., Docket No. P-00011872 (dissenting statement dated March 28, 2002) (following ARIPPA v. Pa. PUC, 792 A.2d 636 (Pa. Cmwlth. 2002).  This case is different because of the practical difficulties involved in initiating across-the-board changes to the Commission’s procedures when there is a substantial possibility that these changes may need to be undone within a short time.
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