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INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge



On August 26, 2002, Harry T. Boyd (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company.  In the complaint, he alleged that he was randomly picked to pay Competitive Default Service (CDS) charges and that he had tried several times to get the charges off his bills but unsuccessfully.  He asked that the Commission remove these charges or give him, if possible, a refund of money he paid to the CDS provider.  



On September 20, 2002, the Respondent filed an answer to, and a Motion to Dismiss, the complaint under 52 Pa. Code §5.101.  In this Motion, the Respondent stated that the Complainant was one of the random 300,000 residential customers selected to participate in the assignment from the Respondent to New Power under the Commission approved transfer, see Joint Petition for Approval of the CDS Coordination Agreement of PECO Energy Company and New Power Company, Docket No. A-110550F0147 (November 30, 2000), that the Complainant could have opted out of the program by signing and returning an opt-out postcard, and that the Respondent never received the opt-out postcard from the Complainant.



The Complainant has not responded to the Motion as required by 52 Pa. Code §5.101(d).



In part, Section 5.101(a)(3) of the Commission’s regulations, 52 Pa. Code §5.101(a)(3) provides:

  (a)   A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:

*
*
*

  (3)  A motion to dismiss a pleading that is insufficient as to substance . . . 



This practice is similar to the practice of raising preliminary objections authorized by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  Therefore, the interpretation of Section 5.101(a)(3) above can be aided by reference to the cases decided under Pa. R.C.P. No. 1028.



The Respondent’s position here is that the Complainant’s complaint lacks legal sufficiency because, on the facts of the complaint, the Respondent has not violated any provisions of the Commission’s regulations or orders.  Rather, it has complied with them.  Joint Petition for Approval of the CDS Coordination Agreement of PECO Energy Company and New Power Company, supra.



In ruling on a preliminary objection in the nature of a demurrer, the issue before the court is whether a complaint states a cause of action.  In determining whether a demurrer should be sustained and the complaint dismissed, the question presented is whether, on the facts averred, the law says with certainty that no recovery is possible.  King v. U.S. Steel Corp., 432 Pa. 140, 247 A.2d 563 (1968); Sun Ray Drug Co. v. Lawler, 366 Pa. 571, 79 A.2d 263 (1951).



Here, the Competitive Default Service (CDS) Coordination Agreement was established between the Respondent and the New Power Company, the winning bidder selected by the Respondent under the bilateral CDS negotiations to serve the entire CDS load.  The Commission approved this CDS Coordination Agreement.  Further, the record did not show that the Complainant had opted out of the program by signing and returning an opt-out postcard.  As stated above, on the facts averred, the law says with certainty that no recovery is possible.  Therefore, the Motion to Dismiss is granted and the complaint dismissed.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss filed by PECO Energy Company at Docket No. C-20028391 be granted.



2.
That the complaint of Harry T. Boyd against PECO Energy Company at Docket No. C-20028391 be dismissed because the complaint is insufficient as to substance.

Date:
        October 10, 2002


​​​​​​​​​​​​​​​​​​​​​​​​​​​______________________________________







KY VAN NGUYEN







Administrative Law Judge
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