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:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On February 8, 2002, Harry T. Triolo, Jr. (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  The Complainant alleged that on April 23, 2001, at 4:35 p.m. he had an outage, that he called the Respondent several times, but that he received the same story that the Respondent would come as soon as possible.  The Respondent did not come until 7:00 p.m. and the Complainant did not get electricity back until 10:00 p.m. after the transformer had been replaced.  The outage could have been avoided had the Respondent replaced, instead of putting a bandage on, the transformer when he had a partial electric interruption on March 8, 2001.  He essentially asked that he be compensated for his loss of work, credibility with his tenants, and ability to live a normal life.



On March 14, 2002, the Respondent filed an answer to the complaint.  It stated that the Complainant’s service was interrupted on March 15 and April 23, 2001, that the interruption did not cause any damage to his appliances, and that on April 23, 2001, the service was restored at about 9:35 p.m. after the replacement of a transformer.



On August 7, 2002, a hearing was held on the complaint.  At the hearing, the Complainant proceeded unrepresented.  The Respondent was represented by Henri P. Marcial, Esquire.

FINDINGS OF FACT



1.
The Complainant owns a rental building located at 699 West Germantown Pike, Plymouth Meeting, Pennsylvania.  The building houses the Complainant’s insurance business, a dentist’s office and a tax bureau (N.T. 4, 6, 7).



2.
The Respondent’s crew, which includes an area line supervisor, four foremen and 18 first class linemen, is in charge of the Complainant’s area.  The group works on corrective and preventive maintenance and reinforcement for oncoming load to keep the lights on (N.T. 18, 19).



3.
When a customer has a problem, the customer calls in.  A dispatcher gets the call and passes the call to a trouble man.  The trouble man then goes out to the scene and identifies the problem (N.T. 21).



4.
On March 15, 2001, an outage occurred at the Complainant’s area.  A call was taken at 12:53 p.m. and a trouble man was dispatched at 12:57 p.m.  A trouble man arrived at the scene around 1:10 p.m. and got the job done by 2:08 p.m.  The bushing on the outside of the transformer went bad and needed replacement (N.T. 20-24).



5.
On March 21, 2001, an outage occurred at the Complainant’s area.  A call was taken at 1:48 a.m. and a trouble man was dispatched at 6:49 a.m.  A car hit the Respondent’s switching module.  It took a couple of hours to assemble a crew to do the switching.  The crew had to close switch 99870 and open switch 912 to try to pick up some load (N.T. 24-27).



6.
On April 23, 2001, an outage occurred at the Complainant’s area.  A call was taken at 5:43 p.m. and a trouble man was dispatched at 8:19 p.m.  The Respondent’s crew came back at 9:54 p.m. and replaced a 50 kva transformer with a 75 kva one.  The 50 kva transformer was installed on March 12, 1986 (N.T. 27-31; PECO Exhibit 1).



7.
The Respondent’s liability for damages is limited to an amount in liquidated damages equivalent to the greater of $500 or two times the charge for the affected service during the period in which such interruption occurs (N.T. 30; PECO Exhibit 3).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission had the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has provided him with unreasonable service in that it has failed to respond to the Complainant’s outage.



Essentially, the Complainant complained about an outage which occurred on April 23, 2001.  He placed a call to the Respondent at 4:35 p.m. and thereafter, he called it every 15 minutes.  Three hours later, the Respondent responded to his call.  It took the Respondent until 10 o’clock that night to fix the problem (N.T. 9-11, 32, 33).   



The Respondent admitted that an outage did occur on April 23, 2001.  A call was taken at 5:43 p.m. and a trouble man was dispatched at 8:19 p.m.  The Respondent’s crew returned to the scene at 9:54 p.m. and replaced the transformer.



There is a difference between the time at which the Complainant placed a call to the Respondent (4:35 p.m.) and the time at which the Respondent took the call (5:43 p.m.).  But the Respondent seemed to agree with the Complainant that it took three hours for the Respondent to respond to his call (his call was taken at 5:43 p.m. and a trouble man was dispatched at 8:15 p.m.).



Section 1501 of the Public Utility Code provides:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . .



These provisions do not require that the service provided by a public utility be perfect but only that the service be reasonable.  



The reasonableness or unreasonableness of responding to an outage must be considered in the light of the present state of technology, the length of time of a response, and the circumstances of each case.  It is not reasonable enough that a utility did the best it could.  To be reasonable, a utility’s response must be one which would not be objectionable to a reasonable man.



From the testimony above, it took the Respondent three hours to respond to the Complainant’s call for help.  Respondent did not explain why it took that long to respond while it had a crew of 23 employees in the Complainant’s area ready to embark on any effort to keep the lights on (Findings of Fact No. 2).  This unexplained delay in responding to the Complainant’s call is inordinate and objectionable under the circumstances.  Therefore, I conclude that the Respondent’s provision of service was unreasonable or that it was remiss or negligent in responding to the Complainant’s outage which occurred on April 23, 2001.  For this violation, I will impose a fine of $200. 



About the Complainant’s liability claims – claims for damages and losses of business – the Commission lacks jurisdiction to grant such claims.  It cannot order the Respondent to reimburse the Complainant for any damages that may have occurred.  Nagy v. Bell Telephone Co., 292 Pa. Superior Ct. 24, 436 A.2d 701 (1981).

CONCLUSION OF LAW



The Commission has jurisdiction over the parties and the subject matter of this complaint.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Harry T. Triolo, Jr. against PECO Energy Company at Docket No. C-20026853 is sustained in part. 



2.
That the Respondent shall pay a civil penalty of two hundred dollars ($200) as provided for in Sections 2404 and 3301 of the Public Utility Code, 66 Pa. C.S. §§2404 and 3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:



Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



3.
That the Respondent cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §1501.

Date:  

October 10, 2002


_________________________________








KY VAN NGUYEN








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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