BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

WHAT Broadcasting Station

:







:


v.




:
C-20027518







:

Winstar Communications, Inc.

:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On April 22, 2002, WHAT Broadcasting Station (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Winstar Communications, Inc. (the Respondent).  In the complaint, the Complainant alleged that the Respondent discontinued service with only an 18-business-day notice and that it delayed releasing lines to a new carrier.  The Complainant asked that the Commission order the Respondent to release its phone lines.



No answer was filed by the Respondent to the complaint.



On August 13, 2002, at 10:00, a hearing on the complaint was convened. Both the Complainant and Respondent did not appear.

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s provision of service is inadequate. 



When, as here, both the Complainant and the Respondent did not appear, the only function remaining to this forum is that of dismissing the case.

CONCLUSIONS OF LAW



The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of WHAT Broadcasting Station against Winstar Communications, Inc. at Docket No. C-20027518 is dismissed for lack of prosecution.

DATE:       October 15, 2002

______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof.  --  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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