BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Jubran Harbi Food, Inc. (Academy Pizza)
:








:
Docket No.




v.



:








:
C-20016573

Philadelphia Gas Works



:

INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

I.  HISTORY OF THE PROCEEDING


On December 26, 2001, Jubran Harbi Food, Inc., t/d/b/a Academy Pizza (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that it was overcharged for gas service by Respondent.  Complainant requests that the Commission investigate this matter and determine the correct amount it owes Respondent.



On January 25, 2002, Respondent filed an Answer to the Complaint.  Respondent avers that Complainant was correctly billed for service.  Respondent requests that the Commission rule in its favor.



This case, which was originally assigned to another administrative law judge, was reassigned to me by “Changed Hearing Notice” dated March 25, 2002.  On March 27, 2002, I issued a Prehearing Order which set forth certain procedural rules.  The hearing was twice continued.  By “Hearing Cancellation/Reschedule Notice” dated May 16, 2002, the hearing was finally scheduled to be held on August 20, 2002.



The hearing was held as scheduled on August 20, 2002.



Complainant failed to appear for the hearing.



Respondent was represented by Margaret Flores, Esquire.  Respondent presented the testimony of Linda Pereira.  Ms. Pereira is employed by Respondent as a customer review officer.  (Tr. 7).  Respondent introduced four (4) exhibits.  PGW Exhibit 1 is a copy of a express mail receipt showing a mailing from Respondent to an “Ahmad Jubran, 2525 Welsh Road, Philadelphia, PA 19114.”  PGW Exhibit 2 is a copy of a document entitled “Philadelphia Gas Works, Application for New or Increased Gas Service, Corporation.”  PGW Exhibit 3 is a copy of a document entitled “Bills from 1/1/1996 to 8/15/02.”  PGW Exhibit 4 is a copy of a document entitled “Payments from 1/1/1996 to 8/15/2002.”  Respondent’s four (4) exhibits were admitted into evidence.

II.  FINDINGS OF FACT


1.
During the relevant time period, April 20, 2000 to January 22, 2002, Complainant, Jubran Harbi Foods, Inc., was the lease operator or owner of Academy Pizza, a restaurant located at 1508 Spruce Street, Philadelphia, PA 19114.  (Tr. 8-10; PGW Ex. 2 at 3-5).



2.
Complainant received gas service at Academy Pizza from April 20, 2000 to January 22, 2002.  (Tr. 8-10).



3.
When Complainant applied for gas service on January 11, 2001, it presented to Respondent a lease which showed that it had been operating Academy Pizza since April 20, 2000.  (Tr. 8-9; PGW Ex. 2 at 3).



4.
Respondent sent to Complainant a makeup bill for the period from April 20, 2000 to January 11, 2001, in the amount of $3,707.91.  The makeup bill was based on an actual meter reading taken in May 2000 of 4497 and an actual meter reading taken on January 11, 2001 of 8367.  (Tr. 10).



5.
Complainant’s monthly bills were estimated for the period from January 12, 2001 to August 26, 2001.  (Tr. 11).



6.
On August 27, 2001, Respondent obtained an actual meter reading.  The actual meter reading showed that Respondent had been underestimating Complainant’s bills.  Respondent consequently issued to Complainant a makeup bill in the amount of $1,319.45 for the period from January 12, 2001 to August 26, 2001.  (Tr. 11).



7.
Subsequent to August 27, 2001, Respondent alternated each month between obtaining actual meter readings and estimating Complainant’s meter readings.  (Tr. 11).



8.
Complainant last made payment on its gas bill on June 27, 2001.  Prior to that it made four other payments, including the payment of a security deposit when it applied for service.  (Tr. 12-13; PGW Ex. 4).



9.
On January 22, 2002, Masoud Ghaeinizadeh applied for gas service at Academy Pizza.  (Tr. 11-12).



10.
Respondent issued to Complainant a final bill in the amount of $9,100.88 for the period from April 20, 2000 to January 22, 2002.  (Tr. 13-14).



11.
Ahmad Jubran, the president for Jubran Harbi Food, Inc., has applied for residential gas service to the property located at 2525 Welsh Road, Philadelphia, PA 19114.  (Tr. 3-5; PGW Ex. 1).

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant failed to appear for the hearing.  The Commission provided notice of the hearing to Complainant at the address it provided in its Complaint, which is 1508 Spruce Street, Philadelphia, PA 19102.  Complainant never provided the Commission with another mailing address.  Complainant was therefore provided adequate notice of the hearing.  I also note that counsel for Respondent stated that when she learned that Complainant was no longer the business owner of the restaurant (Academy Pizza) located at 1508 Spruce Street, Philadelphia, PA 19102, she express mailed on August 15, 2002, notice of the hearing to the residence of Ahmad Jubran
, the president of Jubran Harbi Food, Inc.  (Tr. 3-4; PGW Ex. 1).  



By failing to appear at the hearing and prosecuting its Complaint, Complainant has failed to meet its burden of proving that it was overcharged by Respondent.  I also note that evidence of record, established in Complainant’s absence, shows that its final bill of $9,100.88 for service was based on actual meter readings.
   (Tr. 11-15).  There is no evidence that Complainant’s meter was defective in any way. 

IV. CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear at the hearing and prosecute its Complaint.  Complainant therefore failed to meet its burden of proof.



4.
The Complaint must be dismissed with prejudice for failure to prosecute.

V.  ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Jubran Harbi Food, Inc. (Academy Pizza) v. Philadelphia Gas Works at Docket Number C-20016573 is dismissed with prejudice.



2.
That this case be marked closed.







______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
October 15, 2002
	�	Mr. Jubran’s residential address is 2525 Welsh Road, Philadelphia, PA 19114. 


	�	The billings Complainant received included two makeup bills.  One makeup bill in the amount of $3,707.91 reflected a period of time (April 20, 2000 to January 11, 2001) when Complainant used gas service prior to applying for it.  (Tr. 9-10).  The other makeup bill in the amount of $1,319.45 reflected a period of time (January 12, 2001 to August 26, 2001), when Complainant received underestimated bills.  (Tr. 11). 
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