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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by T.W. Phillips Gas & Oil Co. (Respondent) on September 25, 2002, to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr. issued on September 6, 2002, in the above-captioned proceeding.  On September 29, 2002, David B. Lytle (Complainant) filed Replies to the Exceptions.

History of the Proceeding



By a Complaint filed on March 27, 2002, the Complainant challenged a fee that the Respondent charges customers who pay their gas bills by credit card.  He requested that the Commission direct the Respondent to cease and desist from this activity.



On April 29, 2002, the Respondent answered the Complaint admitting that from February 1, 2002, to April 30, 2002, it charged a 2% fee to customers electing to use credit cards to pay their bills.  Beginning on May 1, 2002, the Respondent has assessed a $5.00 “convenience fee” per transaction for credit card payments.  In new matter, the Respondent asserted that it incurs a separate charge of 2.12 % to 2.62 %, based upon the amount of the payment, plus a fixed fee of 30 cents to 40 cents per transaction, depending upon which credit card a customer uses.  The Respondent claimed these costs far exceed the fee it charges customers for the convenience of paying their bills by credit card.  The Respondent noted that its fee is consistently lower than other western Pennsylvania gas utilities which offer this payment option.  The Respondent offers other payment options as well.



On June 19, 2002, the ALJ conducted a Telephonic Hearing.  The Complainant appeared pro se.  The Respondent was represented by Counsel.  The Hearing generated 44 pages of notes of testimony.  The Complainant and the Respondent each offered two Exhibits for inclusion in the record.  No Briefs were filed.  The record closed on July 19, 2002.
In the Initial Decision, the ALJ recommended, among other things, that the Complaint be sustained; that the Respondent cease and desist from assessing the contested "convenience charges" until it has an approved tariff authorizing this charge; and that the Respondent refund all convenience fees it collected from its customers by this charge, together with interest at the legal rate.  As mentioned above, the Respondent filed Exceptions to the Initial Decision, to which the Complainant filed Replies.

Discussion



The ALJ made specific Findings of Fact and Conclusions of Law (I.D., pp. 2-5, and 11-12, respectively), which are adopted herein by reference, unless modified or reversed, expressly or by necessary implication, by this Opinion and Order.  



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



The Respondent first excepts to the ALJ's conclusion that the convenience fee at issue here constitutes a "rate" for utility service not reflected in the Respondent's tariff, which is a violation of the Public Utility Code, 66 Pa. C.S. §101 et seq.  The Respondent contends that the convenience fee is a voluntary payment option and does not constitute a “rate.”  Therefore, the Respondent contends that it is not required to include the fee in its tariff.  



We note that Section 102 of the Code, 66 Pa. C.S. §102, defines the term “rate” to include:

Every individual, or joint fare, toll, charge, rental, or other compensation whatsoever of any public utility. . . made, demanded, or received for any service within this part, offered, rendered or furnished by such public utility. . . whether in currency, legal tender, or evidence thereof, in kind, in services or in any other medium or manner whatsoever, and whether received directly or indirectly, and any rules, regula​tions, practices, classifications or contracts affecting any such compensation, charge, fare, toll, or rental.

The “convenience fee” is a charge demanded by the Respondent for a service viz.:  acceptance of credit card payments.  As such, it is a “rate” as defined by the Public Utility Code.  Therefore, it is incumbent upon the Respondent to seek Commission authority to charge the fee by including it in its tariff.  (66 Pa. C.S. §1302).  



Our review of the Respondent’s tariff discloses that the Respondent’s tariff does not include authorization for the levying of a credit card fee.  Therefore, the Respondent may not collect this fee from its customers.  In this regard, we note that the Respondent’s reliance on Patrick Cavanaugh v. Columbia Gas of Pennsylvania, Inc., C‑00982033 (Order entered on June 5, 2000) (Cavanaugh) is misplaced.  Cavanaugh did not address the validity of a fee charge for utilizing an optional payment method as is the case here.  Rather, Cavanaugh involved the validity of the payment period utilized in the Company’s optional payment program.  (Zipcheck).  Cavanaugh did not address the validity of levying a surcharge for the use of an optional payment method.  



Accordingly, consistent with the foregoing discussion, we will deny the Respondent’s first Exception.  



In its second Exception, the Respondent objects to the ALJ's recom​mendation to direct the Respondent to do the following: cease collection of the convenience fee until it has a tariff on file with the Commission authorizing the fee; and refund the fees, along with interest, collected from the Complainant and other customers from February 1, 2002, to the present.  The Respondent argues that it should not be required to refund these convenience fees, with interest, to customers who knowingly accepted the fee in electing to pay their gas bill by credit card.  



Regarding the remedies to be imposed, we concur with the ALJ’s recom​mendation that the Respondent should be directed to cease and desist from charging the convenience fee until it has a tariff on file with this Commission.  Further, we determine that a refund of all fees paid plus interest is appropriate in this proceeding, since all customers who paid the convenience fees since February 1, 2002, were required to pay an illegal, untariffed fee.  (See, 66 Pa. C.S. §1312(a) (authorizing the Commission to direct refund of any amount paid in violation of the applicable tariff rate, plus interest).  



We note, however, that the ALJ did not present the specific amounts to be refunded, as required by 66 Pa. C.S. §1312(a).  To correct this, we will adopt the Initial Decision, in part, regarding the cessation of collecting the convenience fee without first filing a tariff, and the filing of a tariff.  However, we shall direct the Commission’s Bureau of Audits to determine the amounts customers have paid as convenience fees from February 1, 2002, to the present, along with a calculation of the interest at the legal rate that will be refunded to the customers.  

Conclusion


We have reviewed the record as developed in this proceeding including the ALJ’s Initial Decision and the Exceptions.  Based on our review, we conclude that the Exceptions of the Respondent are not meritorious and will, therefore, be denied; THEREFORE,


IT IS ORDERED:
1. That the Exceptions filed by the Respondent, T.W. Phillips Gas & Oil Co., on September 25, 2002, to the Initial Decision of Administrative Law Judge John H. Corbett, Jr., are denied.

2. That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is adopted, as modified by this Opinion and Order.

3. That the Complaint of David B. Lytle against T.W. Phillips Gas & Oil Co. at Docket No. C-20027322 is sustained.



4.
That the T.W. Phillips Gas & Oil Co. immediately cease and desist from assessing a fee or any other type of charge upon its customers for processing credit card payments of its natural gas bills, unless and until the Commission approves a proposed tariff relating to this activity.



5.
That the T.W. Phillips Gas & Oil Co. shall file a tariff with this Commission within forty-five (45) days of the entry of this Opinion and Order, setting forth its proposal for collecting from its customers the costs of processing bill payments by credit card.  



6.
That the Commission’s Bureau of Audits shall determine the amounts of all convenience fees collected from customers who paid their gas bills by credit cards from February 1, 2002, to the present, together with interest at the legal rate from the date of the payment, to be refunded to those customers.



7.
That the T.W. Phillips Gas & Oil Co. cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§1.1, et seq.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2002

ORDER ENTERED:  December 30, 2002
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