BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ronald Wickizer



    v.








C-00004009

Luzerne County Redevelopment Authority, 


Respondent


and

Luzerne and Susquehanna Railway Corporation


and

Luzerne County Rail Corporation


and 

Pennsylvania Department of Transportation


and

Borough of Ashley


and

County of Luzerne,


Additional Respondents

RECOMMENDED DECISION
Before

Richard M. Lovenwirth

Administrative Law Judge

HISTORY OF  THE PROCEEDINGS

This case was commenced by the filing of a complaint by Ronald Wickizer (hereinafter Complainant) against the Luzerne County Redevelopment Authority (hereinafter Authority) on August 8, 2000.  The complaint alleges, inter alia, that Complainant resides near a railroad crossing at the South Main Street bridge in the Borough of Ashley (hereinafter Borough) (called the Nanticoke Central Scrap Line) which is not maintained, and which constitutes a safety hazard in that stagnant water ponds at the crossing, and weeds and debris accumulate thereat.

An initial hearing was convened at the State Office Building in Scranton, Pennsylvania on May 2, 2001, whereat all of the above captioned parties participated and presented testimony, with the exception of the Luzerne and Susquehanna Railway Corporation (hereinafter Operating Railroad).  

By Order issued August 2, 2001, the undersigned joined as an Additional Parties Respondent the Operating Railroad, the Luzerne County Rail Corporation (hereinafter Rail Corporation), the County of Luzerne (hereinafter County), the Pennsylvania Department of Transportation (hereinafter PennDOT), and the Borough, all of whom participated at the initial hearing and presented testimony with the exception of the Operating Railroad.  The said Order directed the Operating Railroad to participate at a further hearing and present testimony concerning various topics which are germane to this proceeding.

A further hearing was held on December 6, 2001.  The transcripts of the two hearings consist of 261 typewritten pages.  Subsequent to the further hearing briefs were filed by Respondent, PennDOT, this Commission’s Bureau of Transportation and Safety , the Rail Corporation and the Operating Railroad.  The Authority filed proposed findings of fact, proposed conclusions of law, and proposed ordering paragraphs. 

II. DISCUSSION

A. The Commission’s Jurisdiction Over Dangerous Conditions At Railroad Crossings

At 66 Pa. C.S.A. Section 2702 (f) it is provided:

“(f) Danger to safety.-Upon the Commission’s finding of an immediate danger to the safety and welfare of the public at any such crossing, the commission shall order the crossing to be immediately altered, improved or suspended....”

Thus, our next task is to ascertain if the record in this establishes a dangerous condition at the subject railroad crossing.

B.  The Condition of the Tracks at the Subject Crossing
We quote with approval from the Main Brief of  PennDOT, page 8:

“The evidence of record shows that a drainage/flooding problem exists in the vicinity of the subject rail/highway crossing and the adjacent sections of rail line, which are adversely affecting the property of the complainant.  The flooding problem is a result of inadequate or improper drainage systems on the railroad right-of-way.  A responsible party should be required to implement a proper drainage system to carry water away from the rail bed, thereby protecting the integrity of the railroad facilities and the rail/highway crossing at issue.

There is little to no dispute in this case that there is a continuing flooding problem on the subject rail line existing between Mr. Wickizer’s property and the end of the rail line, where an earthen retaining wall, or dam, exists. (Complainant Exhibit # 1; Department Exhibits # 5, 6, & 7; N.T. 15-17; N.T. 68-69; N.T. 138-139).  Water runoff from nearby properties and drainage systems flow into the railroad right of way, which is in a cut area. (N.T. 46-47; N.T. 65-68; 141-143).  The water then ponds in the area between Mr. Wickizer’s property and the earthen dam because: 1) there appears to be a depression in the center of the affected area of track, and 2) because the flow of the water drains back towards the earthen wall. (Ashley Exhibit # 1; N.T 126-128; N.T. 141-143).”

Because of the problem with water ponding at the subject crossing, there is a health and safety hazard:  rats, skunks, snakes and other vermin congregate at the water, which emits an unpleasant odor; trash floats in the pounded area (including tires, buckets, soccer balls and other articles to which children are and have been attracted); there are large trees and weeds growing in the middle of the tracks (making it impossible for a train to operate over same); and mosquitoes and other insects are denizens of  the pounded area (N.T. 19, 25, 28, 32, 36, 39-43, 44, 50-51,53).  Complainant lives 25 yards from this hazard (N.T. 13).  The owner of the tracks which constitute  the safety  hazard is the Authority (N.T. 14).  There hasn’t been a train operated over the ponded area for several years (N.T. 13).  The ponded area is at the tracks which are underneath the highway (South Main Street in Ashley, Pennsylvania) (N.T. 13).

The facts recited in the next preceding paragraph have led the undersigned to conclude that the Complainant has met the burden of proof thrust upon him by the legislature.  See 66 Pa. C.S.A. section 332(a).  The conditions at the subject crossing and the areas appurtenant thereto constitute a “danger to the safety and welfare” of the public, as set forth in 66 Pa. C.S.A. section 2702(f).

B. The Effect of the Ponding Condition Under the Bridge to the Safety of the Bridge 
The issue(s) raised by the complaint were expanded, without objection, at the initial hearing.  The said evidence will be considered, as allowed by the Commission’s regulations at 52 Pennsylvania Code section 5.92(a).  The said expansive evidence was accurately described in the Main Brief of this Commission’s Bureau of Transportation and Safety thusly ( page 6):

“The Bureau’s witness, Mr. Hull, expresses concern that water standing underneath the Main Street highway bridge could adversely affect the bridge abutments, causing them to settle.  (N.T. 139)  This in turn could compromise the structural integrity of the entire bridge.”

Such evidence agrees with that of  PennDOT’s engineer, Mr. Strock (N.T.116, 117).

We find, therefore, that in addition to constituting a health hazard, the ponded constitutes a condition threatening the safety of the subject highway bridge situate over the railroad tracks. 
Thus, Commission remediation of the condition of the ponding of the water is necessary.

C. Commission Jurisdiction Over the Municipalities, Including the Authority
The issue of jurisdiction was not raised by any of the parties.  A jurisdiction issue, however, is one which can be visited by the tribunal, sua sponte. 

The law is clear:  concerning the issue of alleged unreasonable or unsafe service and facilities (as set forth in section 1501 of the Public Utility Code)
 provided or maintained by a municipal corporation, unlike the provision of such service by a public utility, this Commission is without jurisdiction (unless the municipal corporation is providing such service or maintaining such facilities beyond its municipal boundaries).  Petition of Borough of Boyertown, 466 A.2d 239 (Pa. Cmwlth 1983);  Borough of Phoenixville v. Pa PUC, 280 A.2d 271 (Pa. Cmwlth 1971).  Municipal Authorities are included in the definition given by the Public Utility Code of Municipal Corporation at 66 Pa. C.S.A section 102 (9). 

Since, in the instant case, no service is being provided by any municipal corporation outside its municipal boundary, unless otherwise provided by the Public Utility Code, no Commission jurisdiction attaches.
An exception to the rule municipal corporations are exempt from Commission jurisdiction is set forth, however, at 66 Pa. C.S.A. section 2702 (c), which provides in pertinent part:

“...The Commission may order the work of construction, relocation, alteration, protection, suspension or abolition of any crossing aforesaid to be performed in whole or in part by any public or municipal corporation....”   (emphasis added)

Consequently, concerning the issue raised by the complaint (unreasonable, unsafe service or facilities resulting in danger to the safety and welfare of the of the public), this Commission has jurisdiction to order that any work associated with the remediation of the water ponding at the subject crossing be performed by any of the parties to this proceeding, including the municipal corporations or authority.

D. How to Remediate the Water Ponding Problem
We have considered the positions of all of the parties, and have adopted that of witness Hull.  We quote with approval from the Main Brief of  the Commission’s Bureau of Transportation and Safety (page 6):

“Mr. Hull stated that before corrective measures could be taken, a party would have to take measurements in order to find the elevations of the ground to determine how large the depression was and which way the water flows.  (N.T. 142)  He also stated that there is a need for hydraulic study in order to determine the amount of the water flow.   (N.T. 250)  Once these studies are completed, it could then be determined what the scope of the problem was.  Mr. Hull indicated that the appropriate way to eliminate the ponding problem would be to fill in the area under the bridge in order to reestablish the correct slope and carry the water away from the bridge area.  (N.T. 143, 249)  

“In view of Mr. Hull’s testimony, the Commission should direct a party to perform a hydraulic study in order to determine the amount of the water flow, measure the elevations in the area under the bridge in order to determine the size of the depression under the bridge then prepare plans for placing enough material under the bridge to eliminate the ponding and divert the water away from the abutments.  Those plans should  be served on all parties of record as well as the Commission.  Once the Commission approves the plans, a party should perform the work in accordance with the plans.”

The position of Mr. Hull comports with that of PennDOT regarding the filling of the tracks below the bridge.  This, of course, represents temporary abolition of the crossing (although in its present state, with large trees, water and debris covering the tracks under the bridge - temporary abolition has already occurred .

The Authority and the Operating Railroad both presented testimony that a customer exists on this line between the crossing and an earthen dam.  Said “customer”, however, has not received a rail shipment in at least five years, and the last shipment which it received was only brought by rail to a point up to the ponded area.  The shipment was then trucked into the lumber company (N.T. 171, 173, 181, 182).

We find that by filling in the ponded area, no one will be prejudiced, since said area is already useless to the Authority and to the Operating Railroad.  The fill, sometime in the future, can be removed and the track can be rendered useful (again, sometime in the future) by implementation of a more expensive solution to the drainage problem.   

E. Assignment of Responsibilities  

The Commission is vested with the exclusive power to allocate costs and assign maintenance responsibilities involving rail-highway crossings.  66 Pa. C.S.A. §§ 2702 (a).  The Commission determines who are concerned parties to a proceeding. 66 Pa. C.S.A. § 2704 (a).  In apportioning costs in rail / highway crossing cases, the Commission is not limited to any fixed rule, but takes all relevant factors into consideration, the only requirement being that its Order is just and reasonable. Greene Twp. v. Public Utility Comm, 668 A.2d 615 (Pa. Cmwlth. 1995); Bell Atlantic-PA, Inc. v. PA. P.U.C., 672 A.2d 352 (Pa. Cmwlth. 1996).

The owner of the tracks which constitute  the safety  hazard is, by stipulation, the Authority (N.T. 14), which also receives rent from the Operating Railroad for the use of other portions of the track.  As aforementioned, the bridge may lose its structural integrity if the ponding problem is not eliminated, to the detriment of PennDOT.  The health and welfare of the citizenry of the Borough and of the County are being detrimentally affected by the ponding problem.  The Operating Railroad has no interest in the ponded area of the track, in that it fails to use same.

Upon consideration of the foregoing, it is the recommendation of the undersigned that the Authority, as owner of the tracks, should perform an engineering study and then submit a plan for the remediation of the water ponding affecting the Nanticoke Central Scrap Line, between the identified earthen dam (retaining wall) and the property of Ronald Wickizer.  Further, upon approval of the aforementioned plan, the Authority should do all work necessary to alleviate the water ponding problem.  It is further recommended that the cost of  the study and plan preparation, and the cost of construction, be shared as follows:  PennDOT 50%, County 25%, and Borough 25%.

III. CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the crossing in this proceeding and the parties hereto.  66 Pa. C.S.A. §§ 2702, 2704.

2.
The Commission is vested with the exclusive power to allocate costs and assign maintenance responsibilities involving rail-highway crossings.  66 Pa. C.S.A. §§ 2702 (a), 2704 (b).

3.
The Commission determines who are concerned parties to a proceeding. 66 Pa. C.S.A. § 2704 (a).

4.
In apportioning costs in rail / highway crossing cases, the Commission is not limited to any fixed rule, but takes all relevant factors into consideration, the only requirement being that its Order is just and reasonable. Greene Twp. v. Public Utility Comm, 668 A.2d 615 (Pa. Cmwlth. 1995); Bell Atlantic-PA, Inc. v. PA. P.U.C., 672 A.2d 352 (Pa. Cmwlth. 1996).

 IV. PROPOSED ORDER

Upon consideration of the foregoing, it is recommended that the Commission issue the following ORDER:

1.
That the complaint of Ronald Wickizer against Luzerne County Rail Authority filed on August 8, 2000 at docket number C-00004009 be and is hereby SUSTAINED. 

2.
That Luzerne County Rail Authority, within 90 days of the date of this Order, at its initial cost cost and expense, (1) perform an engineering study to determine the amount of the water flow, and  the size of the depression under the bridge, and (2) then  prepare and submit  plans to each and every party of record and to this Commission for its approval for the allleviation of the water ponding under the Main Street bridge consistent with  the findings of its engineering study.  Said plan shall be for the filling in of the area under the bridge in order to reestablish the correct slope and carry the water away from the bridge area. 

3.
That, upon approval of the aforementioned plans by the Commission, the Luzerne County Rail Authority, within six months of construction plan approval,  perform the work set forth in the plans to alleviate the water ponding problem under the Main Street highway bridge.

4.
That the cost of the study and plan preparation, and the cost of construction, be shared as follows:  PennDOT 50%, County of Luzerne 25%, and Borough of Ashley 25%.

5.
That upon completion of the work herein ordered, the Luzerne County Redevelopment Authority report to this Commission the date of actual completion of the work.

6.
That upon completion of the work herein ordered, the Pennsylvania Department of Transportation maintain the Main Street highway bridge.

7.
That upon completion of the work herein ordered, the Luzerne County Redevelopment Authority maintain its facilities at the crossing and the bridge abutments.

8.
That this order, insofar as it places costs on the various parties, is without prejudice to their rights to recover the said costs from others in accordance with any lawful agreement.

9.
That the parties to this proceeding cooperate with each other so that maintenance and repair work, either routine or as ordered by the Commission, can be accomplished in a timely and safe manner.

10.
That this Order is binding upon all the parties, their successors and assigns.

Dated:  October 24, 2002




_________________________







Richard M. Lovenwirth







Administrative Law Judge

� PennDOT takes the position that section 1501 of the Public Utility Code is applicable to this proceeding.  See Main Brief, pages 12 and 13.
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