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PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:
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:
C-20016613







:

PECO Energy Company


:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On December 18, 2001, Olivia Drake (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant alleged that the Respondent had held her deposit in the amount of $300.  She asked that if the Respondent could not provide any proof that it had refunded the deposit, she wanted her deposit returned with interest.



On January 31, 2002, the Respondent filed an answer to and a motion to dismiss the complaint.  It stated that the Complainant established a commercial service in December 1997, that she posted a deposit of $300 at the time the service was established, and that on July 22, 2000, her deposit and the accrued interest of $40.12 was applied to her outstanding balance.



On August 23, 2002, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Shari C. Gribbin, Esquire.

FINDINGS OF FACT



1.
The Complainant was a commercial customer of the Respondent’s and took service at 707 South 4th Street, 1st Basement, Philadelphia, Pennsylvania.  She now lives in Willingborough, NJ.  Her current mailing address is P.O. Box 53685, Philadelphia, Pennsylvania (N.T. 4, 8, 12; Complaint Form; PECO Exhibit 1).



2.
In 1977, the Complainant opened a commercial account with the Respondent and posted a deposit of $300.  She closed her business on February 1, 2001 (N.T. 8, 12, 14). 



3.
On November 14, 2001, the Complainant called the Respondent and inquired about her security deposit.  It informed her that the deposit had been applied to her account which at the time was $541.80 and that the information was available with her July 2000 billing (N.T. 14, 15, 22, 23; PECO Exhibit 1).



4.
After November 14, 2001 the Complainant filed an informal complaint.  On December 4 and 18, 2001 the Respondent called the Complainant and left a message on her answering machine that her deposit and the accrued interest of $40.12 were applied to her account.  On these days, the Respondent also sent letters to the Complainant at her current mailing address, informing her of the same (N.T. 15, 16; PECO Exhibits 2 and 3). 



5.
The Complainant’s informal complaint was verbally closed by the Bureau of Consumer Services on January 15, 2001 (N.T. 17).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles and in a case like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent did not refund or apply her deposit to her account.



The Complainant did not complain that her deposit and the accrued interest were not refunded or applied to her account.  She only stated that if the Respondent could not provide any proof that it had refunded the deposit, she wanted the deposit returned with interest.



The Respondent testified that on November 14, 2001, it informed the Complainant that her deposit had been applied to her account and that on December 4 and 18, 2001, it left messages and sent letters to the Complainant’s current mailing address to inform her of the same.  



From the testimony above, I believe the Respondent has applied her deposit and the accrued interest to her account the balance of which, at the time, was $541.80.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Olivia Drake against PECO Energy Company at Docket No. C-20016613 is dismissed for her failure to carry out her burden of proof.

DATE:  
October 25, 2002

_______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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