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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Constantine Daskalakis (Complainant) filed on October 8, 2002, to the Initial Decision of Adminis​trative Law Judge (ALJ) Ky Van Nguyen, which was issued September 18, 2002.  Philadelphia Gas Works (Respondent) filed Reply Exceptions on October 18, 2002.  

History of the Proceeding



On January 24, 2002, the Complainant filed a Formal Complaint against the Respondent wherein the Complainant alleged, inter alia, that he was overbilled, that the Respondent shut off the gas on December 28, 2001, without notice, that the meters were mixed up, and that the Respondent has been unresponsive to his complaints.  He requested that the Commission investigate the Respondent’s practices.  



On February 25 and April 16, 2002, the Respondent filed an Answer and supplement to the Complaint.  The Respondent alleged that on December 28, 2001, it responded to the Complainant’s gas leak report and no gas leak was found.  The gas was shut off as a precautionary measure until further inspection and possible repairs could be performed.  On March 29, 2002, the Respondent completed its investigation at the Complainant’s apartment finding that the Complainant’s meter had been switched.  To correct the meter switching, the Respondent canceled all of the Complainant’s bills and rebilled him for the period between October 15, 2000 and March 13, 2002. 



The ALJ held a telephonic hearing on June 14, 2002.  At the hearing, the Respondent was represented by counsel and the Complainant participated pro se.  Sub​sequently, on September 18, 2002, an Initial Decision was issued wherein the ALJ recommended that the Complaint be sustained, in part, and dismissed, in part.  



Specifically, the ALJ found that this case simply involved the Com​plainant’s meter being inadvertently switched with another tenant’s meter over an extended period.  Because the Respondent’s billing system is computerized, the Respondent cancelled the Complainant’s bills over the affected period and rebilled him using the proper meter over that period.  The ALJ subsequently developed a payment plan by which the Complainant could pay $30.00 each month toward his arrearage until his arrearage of $1,223.02 was fully liquidated.  



Therefore, Exceptions and Reply Exceptions were duly filed as noted above.

Discussion


We note that the ALJ made ten Findings of Fact and reached one Conclusion of Law that are hereby adopted by reference unless modified or reversed, either expressly or by necessary implication, by this Opinion and Order.  Based on his review, evaluation and analysis of the record, the ALJ concluded that the Commission has jurisdiction over the Parties to, and the subject matter of, this dispute.  (I.D., p. 6).  



The ALJ found that, pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), the party seeking relief in a dispute has the burden of proof.  The ALJ concluded that, since the Complainant is seeking relief in this matter, it is the Complainant who must bear the burden of proof.  The ALJ concluded that the Com​plainant did not meet his burden of proving that the bills he was charged over the time period which the Respondent recalculated, from October 14, 2000 to March 13, 2002, were improper in any manner.  The ALJ found that, because the Complainant’s meter and those of the other tenants were read with automated meter reading devices, the aforementioned mix-up posed no problem for the Respondent to properly rebill the Complainant.  However, the ALJ further determined that, although the Respondent gave the Complainant an allowance of $32.00 (I.D., p. 5) for the mix-up, the Complainant should be permitted to liquidate the accrued arrearage of $1,223.02 by paying an additional $30.00 each month.  



Before addressing the Exceptions we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



In his first Exception, the Complainant alleges that, on December 28, 2001, the Respondent attempted to terminate service to another apartment in the building; however, due to a meter mix-up in its records, the Respondent turned off the gas to the Complainant’s apartment.  The Complainant further alleges that the Respondent’s technician refused to turn the gas back on during a subsequent visit to his property.  The Respondent finally restored gas service to the Complainant’s residence three days later on December 31, 2001, only after the Complainant contacted the Commission. 



Although the Respondent filed Reply Exceptions, they do not address the Complainant’s first Exception.  Section 1501 of the Code, 66 Pa. C.S. §1501 provides in part:

Every Public Utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommo​dation, convenience, and safety of its patrons, employees, and the public.  Such service shall also be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regula​tions and orders of the commission.  (Emphasis Added).  



Based on the record before us, we find that the Respondent acted improperly by not promptly restoring service to the Complainant after it discovered its mistake of inadvertently terminating gas service to the Complainant’s apartment.  We find that the record offers no conclusive evidence that the Complainant’s gas service was restored at the time the Respondent’s service representative determined that there was no gas leak on December 28, 2001.  Based upon the facts herein, for the Respondent’s restoration of gas service only after the Complainant contacted the Commission on December 31, 2001, constitutes a violation of Section 1501 of the Code.  Accordingly, we will grant the Complainant’s first Exception.



In his Exception No. 3, the Complainant contends that the ALJ failed to assess penalties upon PGW for the violations committed.  The Complainant further contends that it is the Commission’s standard practice that the utility company in such a case as this should discount late bills by an appropriate amount.  



We note that on December 28, 2001, in response to a gas leak complaint, the Respondent found that the Complainant’s meter had been switched with the meter of another tenant.  The inadvertent meter switching caused the Complainant to be assessed an improper bill between October 14, 2000 and March 13, 2002.  The Respondent remedied the situation by canceling all the bills the Complainant received between the above dates under the wrong meter and rebilled him based on actual meter readings of the proper meter.  Moreover, the Respondent waived all finance charges and gave the Complainant an allowance of $32.00.  (I.D., p. 5).  We determine that the aforementioned waiver and allowance provide the Complainant with an adequate discount.  



Accordingly, the Complainant’s Exception No. 3 is granted, in part, and denied, in part.  



We find that the Respondent, in the above instance, complied with Section 56.14 of our regulations, 52 Pa. Code §56.14.  Specifically, under the aforecited regulation, the Respondent is entitled to render a makeup bill for previously unbilled utility service resulting from a billing error.  Because we determine that the billing errors resulting from the aforementioned meter mix-up was not the fault of the Complainant, the Complainant shall pay a monthly sum of $30.00 until his arrearage of $1,223.02 is paid in full. 



It is well established that, in deliberations in cases wherein the accuracy of billing has been challenged, the Commission has relied upon the standards set forth in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).  Those standards are:  (1) a showing of no prior billing abnormalities; (2) a showing that the complainant could not have used the amount of energy for which she was billed; and (3) that there has not been a change in the number of occupants in the household.  



Since the Complainant does not take issue with the volume of gas consumed over the affected period, the second and third standards of Waldron, supra, are not in question.  The Complainant, by challenging the $1,223.02 current outstanding balance on his account, infers that there has indeed been a billing abnormality between October 14, 2000 and March 13, 2002.  In our decision in Waldron, supra, we held that a complainant must meet his or her burden of proof in order to establish a prima facie case.  In the instant proceeding, the Complainant did not establish a prima facie case because he failed to prove that the corrected bills provided by the Respondent were improper. 

Section 3301 of the Code, 66 Pa. C.S. §3301, provides for the imposition of a civil penalty, not exceeding $1,000 per day, for each violation of the Code.  We find that the Respondent’s failure to provide continuous service to the Complainant between December 28, 2001 and December 31, 2001, constitutes a blatant violation of Section 1501 of the Code.  We believe that a fine of $500.00 per day totaling $1,500 for this violation is warranted.  We will further caution the Respondent to cease and desist from further violations of the Code, our regulations or Orders issued by this Commission; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Constantine Daskalakis filed on October 8, 2002, to the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued on September 18, 2002, are granted in part, and denied in part.  



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted, as modified by this Opinion and Order.  

3. That the Formal Complaint of Constantine Daskalakis against Philadelphia Gas Works is sustained, in part, and dismissed, in part.  

4. That Philadelphia Gas works shall pay a civil penalty of one thousand five hundred ($1,500) by certified check or money order, within thirty (30) days after the date of entry of this Opinion and Order, to:

Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105

as provided for in Sections 3301 and 3315 of the Public Utility Code, 66 Pa.. C.S. §3301 and §3315.



5.
That Constantine Daskalakis shall pay monthly the current bill and an additional $30.00 on the arrearage until the arrearage is paid in full.  



6.
That, as long as Constantine Daskalakis adheres to the payment schedule stated in this Opinion and Order, Philadelphia Gas Works is enjoined from suspending or terminating utility service except for valid safety or emergency reasons.



7.
That, long as Constantine Daskalakis adheres to the payment schedule stated in this Opinion and Order, Philadelphia Gas Works shall not assess late payment or finance charges against him.



8.
That, if Constantine Daskalakis fails to adhere to the payment schedule stated in this Opinion and Order, Philadelphia Gas Works is authorized to suspend or terminate Constantine Daskalakis’ utility service in accordance with the Commission’s Regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 5, 2002

ORDER ENTERED:  December 6, 2002
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