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     :
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     :


INITIAL DECISION

Before


Debra Paist


Administrative Law Judge


HISTORY OF THE PROCEEDINGS


On March 4, 2002, Garfield D. Meachem (Customer) took a late appeal from a January 31, 2002 decision of the Bureau of Consumer Services (Bureau) of the Pennsylvania Public Utility Commission (Commission) by filing a formal complaint which alleged an inability to pay his PECO Energy Company (Utility) bills as ordered by the Bureau.  On March 25, 2002, Utility responded to Customer's complaint by filing an answer which denied the material allegations of the complaint.



By a notice dated March 23, 2002, the parties were informed that I had been assigned as the presiding administrative law judge and that a telephonic hearing on Customer's complaint would be held on July 9, 2002.  On June 5, 2002, I issued a Prehearing Order which explained, among other things, that a telephonic hearing would be held on Customer's complaint on July 9, 2002; that if a party failed to participate in the hearing, the party might lose the case; and that, if Customer did not make the Bureau‑ordered payments, Customer would be required at the hearing to explain this failure and might be required after the hearing to pay missed payments as a lump sum.  By a letter dated July 1, 2002, Utility sent Customer and me exhibits which it stated were for use at the July 9, 2002 hearing on Customer's complaint.



An initial telephonic hearing was held before me on July 9, 2002 pursuant to the Commission regulation at 52 Pa. Code §56.174.  Customer represented himself, and Utility was represented by legal counsel and witness Theresa Anne Ferrier.  Customer was at his place of employment and stated that he could not spare much time from his job for the scheduled proceeding.  In an effort to accommodate Customer's schedule by avoiding a lengthy hearing, the parties entered into settlement negotiations.  The parties announced that they had reached a mutually satisfactory resolution of Customer's complaint, and the parties dictated the terms of their settlement on the record.  Utility agreed to provide documentation to allow the closing of the case at Docket No. C-20027074 upon Customer's compliance with the payment timetable in the settlement.



By a letter dated July 11, 2002 (Utility Exhibit 2), Utility sent Customer written confirmation of the terms of the parties' on-the-record settlement and included a settlement agreement for Customer to sign, date and return to Utility.  Utility's July 11 communication repeated the payment timetable upon which the parties had agreed in their July 9, on-the-record recitation of settlement terms.



On August 13, 2002, I issued an Order Concerning Resolution of Case wherein I acknowledged that I had not received any documentation from Utility to close the case at Docket No. C-20027074 and did not know whether the lack of documentation meant that Customer had failed to comply with the settlement payment timetable.  I indicated that my review of Utility's July 11 letter had shown that the letter accurately reported the terms of the parties' settlement as presented at the July 9 hearing.  I set August 30, 2002 as the deadline for the parties to verify whether their settlement remained intact, and I announced that I would schedule a second telephonic hearing if the settlement were no longer intact.  I warned that, if a second hearing were set, each party must be prepared to present evidence and participate fully at the scheduled hearing time or the party would be deemed to have waived the opportunity to do so.



By a letter dated August 30, 2002, Utility informed me that Customer had not responded to its July 11, 2002 letter; that, since the July 9 hearing, Customer had moved to a new address at which Utility service in his name was begun on August 3, 2002; that Customer had not made the payments contemplated by the parties' settlement as outlined at the July 9 hearing; and that Customer's overdue Utility balance had risen to $13,184.96.  On August 30, 2002, I issued an Order Setting Hearing and Interim Payment Plan which required Customer to make the Bureau-ordered payments of his current monthly Utility budget amount plus $100.00 monthly on his overdue Utility balance until or unless otherwise ordered in writing by the Commission or an administrative law judge of the Commission.



By a notice dated September 3, 2002, the parties were informed that a further telephonic hearing on Customer's complaint would be held on October 1, 2002.  By a letter dated September 23, 2002, Utility sent Customer and me exhibits which it stated were for use at the October 1 hearing.



On October 1, 2002, Customer and Utility telephonically appeared before me.  Customer represented himself and testified in his own behalf.  Utility was represented by legal counsel and witness Theresa Anne Ferrier, a Utility regulatory assessor, who testified on Utility's behalf and sponsored 3 exhibits which were admitted into evidence.


FINDINGS OF FACT



1.
Complainant Garfield D. Meachem (Customer) resides alone at 1709 Valley Drive, 2-FL end, West Chester, PA 19382 and receives residential electric service from PECO Energy Company (Utility).



2.
Customer's regularly recurring household expenses include:



Reasonable Expenses:




Rent/Trash Removal


$750.00 monthly






Electric



$266.00 monthly




Water/Sewer



$58.00 monthly  




Telephone



$25.00 monthly




Food




$433.33 monthly




Medical



$163.00 monthly



SUBTOTAL



$1,695.33 monthly



Other Claimed Expenses:




Additional Telephone Expenses
$40.00 monthly 




Life Insurance


$10.83 monthly




Dry Cleaning/Laundry

$45.00 monthly




Internal Revenue Service

$108.33 monthly







Transportation:





Car Insurance


$80.00 monthly






Gas/Oil


$195.00 monthly




Loan from Employer


$234.00 monthly




United Way Contribution

$21.66 monthly



SUBTOTAL



$734.82 monthly



3.
Customer earns take-home pay of $2,220.83 monthly as a processing associate for Vanguard Investment Company.  Taxes, social security withholding, co‑payments for life insurance ($10.83 monthly), co‑payments for medical insurance ($78.00 monthly), and the loan payment owed to his employer ($234.00 monthly) are deducted from his gross pay.



4.
Customer owes the Internal Revenue Service a little over $15,000.00 and is supposed to make a payment of $50.00 every 2 weeks to reduce this balance, but Customer does not always make this payment.



5.
Customer was hospitalized twice in the last 2 years and owes a hospitalization balance of $1,800.00 on which he is supposed to pay $50.00 monthly to reduce the balance.  Customer has medical insurance through his employer and his share of the cost is $36.00 deducted from his gross pay every 2 weeks for vision care, dental care, and Blue Cross/Blue Shield coverage.  Customer makes a $5.00 co‑payment for doctors' visits and sees 2 doctors every other month for a total of $60.00 in annual co‑payments.  Customer has a prescription drug plan and pays $30.00 monthly for medicines.



6.
Customer owes $1,100.00 in credit card debt but has no active credit cards.  Customer has not been paying his credit card debt.



7.
Customer's 1987 Mercury Grand Marquis car needs engine and transmission repairs.  While Customer's car is awaiting repair, Customer is riding the bus to work 3 days each week at a cost of $6.00 daily.



8.
As of the July 9, 2002 hearing on his complaint, Customer was living in a rented condominium at 1915 Valley Drive, Building #19, West Chester, PA 19382 (Utility Exhibit 1).




a.
Customer had Utility electric service discontinued in his name at 1915 Valley Drive on August 8, 2002 (Utility Exhibit 1).




b.
After the last bill for Utility service in his name at 1915 Valley Drive, Building #19, West Chester, PA 19382 was issued on August 26, 2002, Customer owed Utility a total of $13,184.96 (Utility Exhibit 1).



9.
As of the October 1, 2002 hearing on his complaint, Customer was living in a rented condominium at 1709 Valley Drive, 2d-FL end, West Chester, PA 19382 which was in the same condominium complex as the condominium at 1915 Valley Drive, Building #19, West Chester, PA 19382.




a.
Customer had Utility electric service initiated in his name at 1709 Valley Drive, 2d-FL end, West Chester, PA 19382 on August 3, 2002 (Utility Exhibit 1). 




b.
When he moved to 1709 Valley Drive, 2d-FL end, West Chester, PA 19382, Customer began paying $200.00 a month more in rent than at 1915 Valley Drive, Building #19, West Chester, PA 19382.




c.
As of the October 1, 2002 hearing on his complaint, Customer had used $254.67 in actual electric service at 1709 Valley Drive, 2d-FL end, West Chester, PA 19382 (Utility Exhibit 1).  



10.
As of the October 1, 2002 hearing on his complaint, Customer's last payment to Utility had been made on August 16, 2002 in the amount of $100.00 (Utility Exhibit 1).



11.
Customer's $13,184.96 Utility account balance is being transferred to Customer's Utility account at 1709 Valley Drive, 2d-FL end, West Chester, PA 19382.



12.
Between 1993 and 2002, Customer filed 7 informal complaints with the Commission's Bureau of Consumer Services to seek payment plans for paying his Utility balance, but Customer did not comply with the Bureau's decisions (Utility Exhibits 1 and 3).
  The Bureau's two most recent informal complaint decisions are summarized below:




a.
By an April 10, 2000 decision at BCS No. 0738650, the Bureau ordered Customer to pay $500.00 by May 3, 2000 and thereafter to pay his regular monthly Utility budget amount (then $160.00) plus $40.00 monthly on his overdue Utility balance which was then $10,921.94 (Utility Exhibit 3).  Customer did not make the Bureau-ordered payments (Utility Exhibit 1).




b.
By a January 31, 2002 decision at BCS No. 0986264, the Bureau ordered Customer to pay $1,000.00 by February 28, 2002 and thereafter to pay his regular monthly Utility budget amount (then $166.00) plus $100.00 monthly on his overdue Utility balance which was then $12,564.30 (Utility Exhibit 3).  Customer did not make the Bureau‑ordered payments (Utility Exhibit 1).



13.
Utility filed a petition at Docket No. P-00991685 for waiver of the Commission's medical certification regulations at 52 Pa. Code §§56.111-.118 and for permission to terminate Customer's service for nonpayment (Utility Exhibit 3).




a.
By a July 26, 1999 decision at BCS No. 0639927, the Bureau granted Utility's petition for waiver of the Commission's medical certification regulations at 52 Pa. Code §§56.111-.118 concerning future renewals of medical certification forms submitted by Customer (Utility Exhibit 3).




b.
In its July 26, 1999 decision at BCS No. 0639927, the Bureau found that, between May 5, 1998 and January 13, 1999, Customer had submitted 6 medical certification forms to avoid termination of Utility service for nonpayment, and that despite being repeatedly notified of a continuing obligation to arrange to make payments on all Utility bills, Customer made only one payment to Utility between May 5, 1998 and January 13, 1999 and accrued a balance of $10,904.99 by May 13, 1999 (Utility Exhibit 3).




c.
In its July 26, 1999 decision at BCS No. 0639927, the Bureau ordered Customer to pay his regular monthly Utility budget amount (then $152.00) plus $15.00 monthly on his overdue Utility balance until the balance was fully paid, and the Bureau ruled that, if Customer failed to make the Bureau-ordered payments, Utility was authorized to terminate his electric service (Utility Exhibit 3).



14.
At the July 9, 2002 hearing on Customer's formal complaint at Docket No. C-20027074, Utility and Customer entered into an on-the-record settlement whose terms Utility confirmed in a July 11, 2002 letter to Customer (Utility Exhibit 2).




a.
Under the settlement, Utility offered to let Customer pay the missed payments (catch-up amount) due under the Bureau's January 31, 2002 decision at BCS No. 0986264 by making a lump sum payment of less than the full $1,130.00 amount of the missed payments (Utility Exhibit 2).




b.
Instead of having to make a lump sum payment of $1,130.00 in total missed payments (full catch-up amount), Utility agreed under the settlement to let Customer in August of 2002 and again in September of 2002 make partial catch-up payments of $282.50 monthly in addition to his current monthly budget payments (then $166.00) and his $100.00 monthly installment payments on his overdue Utility balance as ordered by the Bureau's January 31, 2002 decision (Utility Exhibit 2).




c.
If Customer had complied with the settlement's terms, Customer would have made a partial catch-up payment of $565.00 over 2 months although Customer actually owed a total catch-up payment of $1,130.00 (Utility Exhibit 2).




d.
If Customer had complied with the settlement's terms by paying $565.00 in 2 equal monthly payments in August and September of 2002, he would thereafter have been required to make monthly payments of his Utility budget amount plus $100.00 monthly on his overdue Utility balance until the balance was fully paid as ordered by the Bureau's January 31, 2002 decision (Utility Exhibit 2).




e.
Customer did not keep the settlement's terms because he paid only $100.00 to Utility between August of 2002 and the October 1, 2002 hearing on his formal complaint at Docket No. C-20027074 (Utility Exhibit 1).



15.
Customer failed to make the payments ordered by the Bureau's January 31, 2002 decision at BCS No. 0986264 (Utility Exhibits 1 and 3).




a.
Customer did not pay Utility $1,000.00 by February 28, 2002 and Customer did not, beginning in March of 2002, pay Utility his regular monthly Utility budget amount of $166.00 plus $100.00 monthly on his overdue Utility balance (Utility Exhibits 1 and 3).




b.
Between February 1, 2002 and August 26, 2002 when Customer last received a bill for Utility service in his name at 1915 Valley Drive, Building #19, West Chester, PA 19382, Customer paid Utility a total of $940.00 although Customer 

should have paid Utility a total of  $2,596.00
 under the Bureau's January 31 decision at BCS No. 0986264 (Utility Exhibits 1 and 3).




c.
Between August 3, 2002 when Customer began receiving Utility service in his name at 1709 Valley Drive, 2d-FL end, West Chester, PA 19382 and the October 1, 2002 hearing on Customer's formal complaint at Docket No. C-20027074, Customer was issued one bill in September of 2002 for service in his name at 1709 Valley Drive (Utility Exhibit 1).  Customer made no payments to Utility for service in his name at 1709 Valley Drive although Customer should have paid Utility a total of $266.00
 under the Bureau's January 31 decision at BCS No. 0986264 (Utility Exhibits 1 and 3).


DISCUSSION



Customer has alleged an inability to pay his Utility bills as ordered by the Bureau.  As the complainant, Customer has the burden of proving his complaint allegations by a preponderance of the evidence.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980); 66 Pa. C.S. §332(a).  The expression "preponderance of the evidence" means that the party with the burden of proof must present factual proof which is more persuasive than the factual proof presented by the opposing party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).



A payment arrangement is based on the sources of income and reasonable expenses of a customer's household.  Downey v. Duquesne Light Co., C-00968410 (order adopted September 12, 1997, entered September 16, 1997) (clothing expenses unreasonable); Morning v. PECO Energy Co., C-00957236 (order adopted October 3, 1996, entered October 7, 1996) (furniture expenses unreasonable); Young v. PECO Energy Co., C‑00956790 (order adopted January 25, 1996, entered February 14, 1996) (telephone expenses exceeding $25.00 monthly unreasonable); Brown v. PECO Energy Co., Z‑00236726 (order entered January 26, 1995) (private school tuition and cable television unreasonable); Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988) (car loan payments unreasonable).  In justifying consideration of only reasonable expenses, the Commission has explained:  "It is unreasonable . . . to allow [a customer] to finance . . . consumption of non‑essential or luxury items at the expense of paying utility customers."  Young at 13. When a customer is having difficulty paying utility bills, the customer is expected to rearrange household finances to eliminate luxury items so that the customer's available income can be used to meet the customer's essential expenses such as electric heat.  Young.



According to his testimony, Customer has monthly take‑home pay of $2,220.83 after deductions from his gross pay for taxes, social security withholding, $78.00 monthly in medical insurance co‑payments, $10.83 monthly in life insurance co‑payments, and $234.00 monthly in installment loan payments owed to his employer (Fact‑finding 3). Raising Customer's take‑home pay of $2,220.83 by the deductions taken from Customer's gross pay in the amount of $78.00 for medical insurance, $10.83 for life insurance and $234.00 for an employer loan gives Customer an adjusted monthly take-home pay of $2,543.66.


Apart from any payment for Utility service, Customer has reasonable, monthly household expenses of $1,429.33 including $78.00 monthly in medical insurance co‑payments, see Agentis v. UGI Utilities, Inc., C-00935074 (opinion and order adopted October 13, 1994, entered October 20, 1994), and excluding $10.83 monthly in life insurance co‑payments and $234.00 monthly in employer loan payments (Fact-findings 2 and 5).
  See Young.  Life insurance payments and employer loan payments are not reasonable household expenses when Customer claims an inability to pay Utility and owes Utility over $13,000.00 (Fact-finding 2).  See Young.



The difference of $1,114.33 between Customer's adjusted monthly take-home pay of $2,543.66 and Customer's reasonable, monthly household expenses of $1,429.33
 is more than sufficient to allow Customer to pay his monthly Utility budget amount plus $100.00 each month on his overdue Utility balance as ordered by the Commission's Bureau of Consumer Services' January 31, 2002 decision at BCS No. 0986264 (Fact‑findings 2, 3, 5, 8.b, 9.c, 11 and 12.b).



Although I have included Customer's claimed monthly condominium rent of $750.00 as a reasonable household expense, I feel compelled to make the following observations regarding this claimed expense.  From February 1, 2002 to October 1, 2002, Customer did not make enough payments to Utility to cover even the monthly budget amounts owed to Utility under the Bureau's January 31 decision (Fact‑findings 12.b, 15.a., 15.b and 15.c).  Nevertheless, in the interim between the July 9, 2002 and October 1, 2002 hearings on his complaint at Docket No. C‑20027074, Customer moved from one condominium to another in the same complex and, in so moving, incurred an obligation to pay an additional $200.00 in monthly rent at the new location (Fact-findings 8, 9 and 9.b).  The ability of Customer to pay an additional $200.00 monthly in condominium rent from August through October of 2002 strongly draws into question his claimed inability to pay Utility inasmuch as his Utility budget amount was $166.00 monthly from January to October of 2002.  Moreover, the relocation of Customer to a more expensive residence while claiming an inability to pay Utility suggests a lack of good faith with respect to his payment responsibilities as the ratepayer of record for Utility service at various, sequential locations.  The Commission regulation at 52 Pa. Code §56.1 specifies that "[e]very privilege conferred or duty required by [the billing regulations in Chapter 56 of Title 52 of the Pennsylvania Code] imposes an obligation of good faith, honesty and fair dealing in its performance and enforcement." 



Therefore, Customer is ordered to pay his monthly Utility budget amount
 plus $100.00 each month on his overdue Utility balance until the balance is fully paid.  Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (order adopted November 9, 1995, entered December 22, 1995).  Furthermore, within 60 days after the entry date of the Commission's order at Docket No. C-20027074, Customer is ordered to make a lump sum payment to Utility of all amounts owed under the Bureau's January 31, 2002 decision at BCS No. 0986264 but not previously paid by the entry date of the Commission's order at Docket No. C-20027074.  Oswald v. Duquesne Light Co., C‑00992450 (order adopted  December 2, 1999, entered December 3, 1999); Claypool.


CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the complainant, Customer had the burden of proof and did not carry his burden of proof.  66 Pa. C.S. §332(a).



3.
Customer is obligated to pay for Utility service provided to him as the ratepayer of record.  52 Pa. Code §§56.1-.2.



4.
Utility has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation.  66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).



5.
Customer has enough monthly household income to pay his reasonable, monthly household expenses including his expenses for Utility service.  See Young.


ORDER


THEREFORE, IT IS ORDERED:



1.
That the formal complaint filed by Garfield D. Meachem against PECO Energy Company at Docket No. C-20027074 is hereby denied.



2.
That, by the payment deadlines stated in his monthly PECO Energy Company bills, Garfield D. Meachem is hereby directed to pay PECO Energy Company his monthly budget amount and $100.00 each month on his overdue PECO Energy Company balance until the balance is fully paid.



3.
That, in addition to the payments required in numbered paragraph 2 of this Order, Garfield D. Meachem is hereby directed, within sixty (60) days after entry of the Pennsylvania Public Utility Commission order at Docket No. C-20027074, to make a lump sum payment to PECO Energy Company of all amounts not previously paid under the Bureau of Consumer Services' January 31, 2002 decision at BCS No. 0986264.



4.
That, if Garfield D. Meachem fails to keep the payment schedule stated in this Order, PECO Energy Company is authorized to suspend or terminate his service pursuant to the Pennsylvania Public Utility Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Dated:  October 29, 2002















DEBRA PAIST



Administrative Law Judge

�	Customer's most recent informal complaint was filed with the Bureau on February 28, 2002 at BCS No. 1092725, but no decision was rendered on this informal complaint in view of Customer's having filed a March 4, 2002 formal complaint at Docket No. C-20027074 in the nature of a late appeal from the Bureau's January 31, 2002 decision on Customer's informal complaint at BCS No. 0986264.  See 66 Pa. C.S. §332(e); 52 Pa. Code §5.408. 


�	$2,596.00 = $1,000.00 due by February 28, 2002 + $1,656.00 due for 6 months of budget payments at $166.00 monthly plus 6 months of installment payments on the overdue balance at $100.00 monthly for March, April, May, June, July and August of 2002.  I include August of 2002 because a regular monthly Utility bill for service in Customer's name at 1915 Valley Drive was issued on August 8, 2002, and a "final" Utility bill for service in Customer's name at 1915 Valley Drive was not issued until August 26, 2002.


�	$266.00 = 1 budget payment of $166.00 + 1 installment payment of $100.00 on the overdue balance for the month of September of 2002. 


�	$1,695.33 in reasonable expenses - $266.00 in Bureau-ordered Utility payments = $1,429.33 (Fact�finding 2 - Reasonable Expenses). 


�	$2,543.66 - $1,429.33 = $1,114.33. 


�	Customer's monthly Utility budget amount may vary according to Customer's usage of Utility service (Fact-findings 12.a, 12.b and 13.c). 






15

